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PROTECTING INTERNALLY DISPLACED PERSONS:
A Manual for Law and Policymakers

Foreword and Acknowledgments

his manual represents the culmination of a three-year process of research and consultation that

I I initiated shortly after being appointed Representative of the Secretary General on the Human
Rights of Internally Displaced Persons. The drafting of the manual was undertaken in furtherance

of my mandate to engage in coordinated advocacy in favor of the protection and respect of the human rights
of IDPs and, in particular, to continue my “efforts to further the dissemination, promotion and application
of the Guiding Principles and to provide support for efforts to promote capacity-building and the use of the
Guiding Principles, as well as the development of domestic legislation and policies” (Human Rights Council
Resolution 6/32, paragraph 7(c)). The manual proceeds from the recognition that the Guiding Principles, as
the key normative framework for addressing internal displacement, require more precise guidelines in order

to be properly implemented.

The drafting of the manual was overseen by a Steering Group of experts from leading UN and other
international agencies and organizations, regional human rights bodies, and academic institutions comprising
Simon Bagshaw (UN OCHA), Guillermo Bettocchi (UNHCR), Janelle Diller (ILO), Maria Teresa Dutli
(Head of the Advisory Service on International Humanitarian Law, ICRC), Lisa Jones (UN OCHA),
Miloon Kothari (UN Special Rapporteur on adequate housing as a component of the right to an adequate
standard of living), Susan Martin (Georgetown University), Barbara McCallin (Internal Displacement
Monitoring Centre of the Norwegian Refugee Council), Manfred Nowak (Ludwig Boltzmann Institute
for Human Rights, University of Vienna and UN Special Rapporteur on torture), and Bahame Nyanduga
(Special Rapporteur on Refugees, Asylum Seekers, Migrants and Internally Displaced Persons in Africa of
the African Commission on Human and Peoples’ Rights).

The Steering Group identified key topic areas for guidance to national authorities that are based on an
initial study of existing laws and policies on internal displacement by Andrea Soelkner at the Ludwig
Boltzmann Institute of Human Rights and then commissioned expert studies on each topic. These studies
were prepared by Camillo Boano and Roger Zetter, Anne Charbord, Shivani Chaudhry, David Fisher,
Conor Foley and Barbara McCallin, Ambra Gobena, Jeremy Grace and Erin Mooney, Karen Gulick, Erin
Mooney and Jessica Wyndham, J. Oloka-Onyango, W. Courtland Robinson, David Tajgman, and Rhodri
C. Williams. Their studies served as the departure point for the drafting of the manual and provide further
information and analysis for researchers and practitioners in the field of internal displacement. They will
be made available in a forthcoming joint publication by the Brookings-Bern Project and the American
Society of International Law. Roberta Cohen of the Brookings-Bern Project was instrumental in making
this project possible.

The government of Austria supported consultative meetings with expert practitioners from international
organizations, governmental experts from countries dealing with internal displacement, and civil society,
held in Vienna in September 2006 and May 2008 and hosted by the Ludwig Boltzmann Institute of

Human Rights, to ensure that the text was realistic and informed by recent practice.
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Introduction

his manual is meant to provide guidance to national authorities seeking to prepare and enact

domestic legislation and policies addressing internal displacement in their country. In presenting

advice on how to shape laws and policies addressing the protection and assistance needs of internally
displaced persons (IDPs) and ensuring their rights, the manual draws on two key sources':

1. the rules of international human rights law and international humanitarian law, as reflected in the

UN Guiding Principles on Internal Displacement (hereinafter Guiding Principles) (see annex 1 for
the full text)

2. an increasing body of IDP-specific laws and policies already enacted and implemented by national
authorities in countries of every region in the world

As the Guiding Principles underline, it is not the international community but national authorities that
“have the primary duty and responsibility to provide protection and humanitarian assistance to internally
displaced persons within their jurisdiction” (Principle 3(1)). The manual aspires to recognize the efforts
made by national authorities in many countries to assist and protect IDPs, to highlight laws and policies
that have been most compatible with international law norms, and to encourage and assist those in positions
of responsibility in other countries affected by internal displacement to undertake the difficult but crucial
task of drawing up protective laws and policies of their own.

To prevent internal displacement, protect the displaced during displacement, and find durable solutions for
them once the cause of displacement no longer exists requires no more and no less than respect for human
rights and, in armed conflict situations, the protective rules of international humanitarian law. As a result,
in some situations the protection of IDPs’ rights demands the same measures as are necessary to protect
the rights of all citizens, regardless of whether or not they are displaced. For instance, a central means of
implementing the right to liberty and security of person is the passage of legislation setting out protections
against arbitrary arrest or detention that are applicable to all citizens, whether or not they are displaced.

However, in many other cases, the fact of displacement works against IDPs, creating both physical and
administrative obstacles to the realization of their rights that do not apply to non-displaced citizens.
For instance, non-displaced persons are not in need of shelter nor do they have to leave their property
behind, risking that it will be taken over by somebody else. Likewise, achievement of the right to political
participation is beyond the reach of IDPs in situations where they can only exercise their right to vote at
a place of origin they cannot safely return to. It is the technical and legal complexities of addressing such
displacement-specific protection needs that are at the heart of this manual.

1 Due to the technical character of this manual, the acronym IDPs is used throughout the text even though it tends to obscure
the fact that those affected by displacement remain human beings with specific vulnerabilities and needs —a fact that is better
reflected by the notion of internally displaced persons.
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PROTECTING INTERNALLY DISPLACED PERSONS:
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This manual is addressed to national policymakers, competent ministries, legislators, and civil society
groups concerned with internal displacement in the hope that it will be of direct and concrete assistance in
crafting laws and policies that will prevent internal displacement wherever possible and mitigate its effects
on the lives of IDPs worldwide. The manual will also be of use to the Representative of the Secretary
General on the Human Rights of Internally Displaced Persons (RSG) and his international partners in
their ongoing efforts to promote effective national laws and policies to prevent, address, and resolve internal
displacement.

A.INTERNAL DISPLACEMENT AND ITS CONSEQUENCES

For the purposes of the Guiding Principles, the term “internal displacement” describes situations in which
individuals and groups are (1) forced or obliged to leave and remain away from their homes, but (2) remain
within the borders of their own countries.? The second element distinguishes them from refugees, who are
also involuntarily displaced but across internationally recognized state borders. Internal displacement occurs
typically in response to armed conflict, persecution, situations of widespread violence, natural and human-
made disasters and, more recently, large-scale development projects. However, both the scale of the problem
and the nature of the response have become far more significant in the last two decades.

The effect of internal displacement on IDPs themselves, as well as on the local authorities and communities
that host them, can be devastating. While the act of displacement itself often may violate the human
rights of those affected, the subsequent loss of access to homes, lands, livelihoods, personal documentation,
family members, and social networks can negatively affect the ability of IDPs to assert and enjoy an entire
range of fundamental rights.> Most obvious, IDPs immediately become dependent on others for basic
needs such as shelter, food and water. At the same time, their vulnerability may be increased by barriers to
accessing health care, education, employment, economic activities, and electoral politics in their areas of
displacement. Moreover, the longer displacement continues, the greater is the risk that traditional family
and social structures break down, leaving IDPs dependent on outside aid and vulnerable to economic and
sexual exploitation. Such dependency, in turn, reduces the chances of durable solutions and sustainable
reintegration into society once political and security conditions have changed to enable such solutions to
take place.

2 Guiding Principles on Internal Displacement, Introduction, paragraph 2.

3 Erin Mooney, “The Concept of Internal Displacement and the Case for Internally Displaced Persons as a Category of Concern,”
Refugee Survey Quarterly 24, no. 3 (2005): p. 9-26.

Brookings Institution—University of Bern :: Project on Internal Displacement



INTRODUCTION

B. INTERNATIONAL RESPONSES AND THE GUIDING PRINCIPLES

Since the end of the cold war, the UN has facilitated domestic responses to internal displacement through the
humanitarian assistance provided by its specialized agencies but also through the identification of the rules
of international law that govern all states’ responses to displacement.* The first RSG, Dr. Francis Deng, was
appointed in 1992 with a mandate to compile international standards composing the normative framework
for addressing internal displacement. The result was the Guiding Principles on Internal Displacement, which
were presented to the UN Commission on Human Rights in 1998. These principles reflect and are consistent
with international human rights law and international humanitarian law and restate in greater detail guarantees
relevant for the displaced that are implicit in the more abstract prescriptions of these bodies of law.

Since their promulgation, the Guiding Principles have since been accorded almost universal recognition as the
normative departure point for dealing with displacement. The heads of state and government assembled in
September 2005 in New York for the World Summit recognized the principles as an “important international
framework for the protection of internally displaced persons,” an endorsement reiterated by the General
Assembly on several occasions.” At the regional level, the 2006 Pact on Security, Stability and Development
in the Great Lakes Region of Africa includes a protocol obliging signatory states to enact national legislation
to incorporate the Guiding Principles in their legal frameworks.® Other regional organizations including
the African Union, the Organization of American States and the Council of Europe have called upon their
member states to use the Guiding Principles and incorporate them into their domestic laws and policies.”

As regards the responsibility of states affected by internal displacement, the Guiding Principles rest on two
key tenets:

1. Sovereignty entails not only the right of each state to conduct its own affairs but also the primary
duty and responsibility to provide protection and assistance without discrimination to its population,
including the internally displaced, in accordance with international human rights and humanitarian

law.®

4 These efforts have been strengthened since 2006 with the gradual implementation of a reform of the humanitarian system
composed of three components: (1) creation of a Central Emergency Relief Fund (CERF); (2) improved support for UN
resident and humanitarian coordinators; and (3) introduction of the cluster approach by designating clusters with an agency
responsible for leading the cluster at the international as well as the country levels and for acting as provider of last resort if no
other organizations are available in given situation to undertake necessary cluster activities. The clusters and designated agencies
are nutrition (UNICEF), water and sanitation (UNICEF), health (WHO), shelter in conflict for IDPs (UNHCR), camp
coordination in conflict for IDPs (UNHCR), protection in conflict for IDPs (UNHCR), logistics (WFP), telecoms (OCHA/
UNICEF/WFP), early recovery (UNDP), and education (UNICEF).

5 See the 2005 World Summit Outcome document (A/RES/60/1), paragraph 132, as well as, for example, A/RES/62/153(2007),
paragraph 10, and A/HRC/RES/6/32 (2007), paragraph 5.

6 International Conference of the Great Lakes Region, “Protocol on the Protection and Assistance to Internally Displaced Persons”
(30 November 2006), Article 6.3. See (www.icglr.org/).

7 In 1999 the Commission of the Organization of African Unity (OAU), now reconstituted as the African Union (AU), formally
acknowledged and expressed appreciation for the Guiding Principles. The AU is presently (in 2008) in the process of drafting a
binding convention on internal displacement in Africa. See also Organization of American States, General Assembly Resolution
2277 (2007) and Council of Europe Recommendation 6 (2006) of the Committee of Ministers to member states on internally
displaced persons.

8 Guiding Principle 3.1.
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2. While those displaced within their own country remain entitled to the full protection of rights
available to the population in general, displacement gives rise to particular vulnerabilities on the
part of those affected. Therefore, and in order to ensure that the displaced are not deprived of their
human rights, states are obligated to provide special measures of protection and assistance to IDPs
that correspond to these vulnerabilities in order to ensure that IDPs are treated equally with respect
to non-displaced citizens.’

The Guiding Principles describe in detail the guarantees available to internally displaced persons that must
be provided both in order to prevent arbitrary displacement and to mitigate and end it when it occurs.
They cover all phases of displacement, including measures of protection against being displaced, protection
during displacement, and rights relevant in the post-displacement phase when return or other durable
solutions become possible. In addition, the Guiding Principles set out standards pertaining to the delivery
of humanitarian assistance.

The Guiding Principles are grounded in existing human rights and humanitarian law standards. Thus,
they reflect existing rules and clarify how they apply to internal displacement settings, instead of creating
new obligations.® This approach has facilitated rapid international acceptance of the Guiding Principles,
as reflected in their increasingly common application in the domestic order of displacement-affected
countries.

C. NATIONAL AND REGIONAL RESPONSES: LAWS AND POLICIES

One of the most encouraging signs of international acceptance of the Guiding Principles on Internal
Displacement has been the proposal, adoption, and implementation of numerous laws, policies, and decrees
addressing internal displacement in all regions of the world. Almost twenty countries have enacted laws
and policies explicitly based on the Guiding Principles to date, while other countries have acted to regulate
specific problems related to displacement in a manner consistent with their international obligations without
necessarily referencing the Guiding Principles."

These developments reflect a growing realization that internal displacement must be addressed at the
national level, both as a matter of legal obligation and national interest. However, both the complexity of
the international legal standards reflected in the principles and the range of domestic legislative and policy
issues they must be applied to present significant obstacles to exercising national responsibility. By bringing

9 Guiding Principles 1.1 and 4.

10 The provisions of international human rights and humanitarian law providing the normative basis of each of the principles are
described in Walter Kilin, Guiding Principles on Internal Displacement: Annotations, 2nd ed., Studies in Transnational Legal
Policy 38 (American Society of International Law and Brookings Institution, 2008) (www.asil.org/pdfs/stlp.pdf).

11 For a compilation of national laws and policies on internal displacement, see (www.brookings.edu/projects/idp/Laws-and-
Policies/idp_policies_index.aspx). For a searchable database, see (www.idpguidingprinciples.org).
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INTRODUCTION

together legal analysis with examples of domestic practice, it is hoped that this manual will address these
obstacles and assist all states experiencing internal displacement to resolve it in a manner consistent with
both their international obligations and the interests and aspirations of those displaced.

D. SCOPE OF THE MANUAL

The central aim of this manual is to provide guidance to those who are charged with researching, drafting,
and commenting on domestic laws and policies addressing internal displacement. The need for normative
frameworks addressing internal displacement exists not only in countries experiencing widespread violence
or armed conflict but also those facing displacement by natural or man-made disasters, that is, potentially all
countries. This is why states should consider preparing IDP laws and policies even in the absence of actual
displacement.

The manual focuses on displacement caused by armed conflict and other situations of violence as well as
disaster-induced displacement. Displacement and relocations triggered by development projects usually
require specific responses that are different from these humanitarian situations, although they too can cause
human suffering. This is why development-induced displacement, while mentioned where appropriate, is
not a focus of this manual

While the guidance in this manual will need to be applied in accordance with the domestic legal order and
drafting traditions of the countries where it is used, it should serve to provide specific guidance on approaches
that laws and policies can take in order to structure responses to internal displacement that comply with
relevant international law principles. The manual addresses comprehensively the specific protection needs
of internally displaced persons during all phases of displacement, and thus it goes beyond issues linked to
humanitarian assistance during the emergency phase of internal displacement.

While the manual is primarily meant as a tool for officials in ministries dealing with internal displacement,
it may also assist members of parliament or ministries in charge of implementing activities dealing with
internal displacement and thus help facilitate the implementation of laws and policies at the operational
level. Nevertheless, much of its analysis and information may also assist these actors in shaping their
decisions and actions.

E.HOW TO USE THIS MANUAL

In keeping with its central aim of assisting persons charged with drafting legislative and policy responses to
internal displacement, the bulk of this manual focuses on a key set of protection issues that arise in situations
where internal displacement has already occurred. Thus, while chapter 3 provides general advice on steps
that can be taken prior fo displacement in order to prevent or mitigate it, the “core chapters” in part III of the
manual (chapters 4 through 16) focus on specific measures to be taken during the time people are displaced in
order to address protection needs as well as to facilitate durable solutions that would end their displacement.

Brookings Institution—University of Bern :: Project on Internal Displacement
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Although chapter 5 on movement-related rights is most inherently related to the achievement of durable
solutions, each of the other chapters includes important considerations that should be taken into account.

The manual does not contain a model IDP law or model IDP policy for several reasons. First, legislative
traditions are too diverse to allow for a format that would do justice to this diversity. Second, IDP laws and
policies should be written in a way that addresses the specific problems faced by IDPs in a given situation
and focus on those issues that are of particular importance. Finally, such laws and policies should be the
outcome of an inclusive process of analysis and assessment that involves all relevant stakeholders and is, inter
alia, based on consultations with IDPs. Such an approach is incompatible with simply copying a model.

In this sense, the manual is based on a checklist approach identifying relevant questions and issues rather
than lists of necessary content of provisions. However, each chapter contains a /ist of minimum essential
elements of state regulation, that is, points that, at a minimum and regardless of available resources, should
be part of IDP laws and policies.”? These lists are summarized in annex 3. They may serve as points of
departure for legal drafters, but in virtually all cases, it will be necessary to go beyond them in accordance
with identified needs.

The manual may be used in a number of ways:

P For identification of relevant issues and guidance on preventing or mitigating displacement in the
tuture, see part II, chapter 3.

P For identification of relevant issues and guidance on responding to an imminent or unfolding
displacement crisis, the chapters in part III, taken together, provide an overview of the most
important issues requiring regulatory action in order to assist and protect those affected.

P For identification of relevant issues and guidance on regulatory responses to particular protection
issues in the context of protracted displacement or durable solutions, the individual chapters in part
III may be consulted in detail.

Each of the core chapters should be read in conjunction with chapters 1 and 2, which set out general
considerations on national responses to internal displacement that cross-cut all the topics covered in part
IIT of the manual.

The core chapters in parts II and III of the manual are organized roughly in the order that their subject
matter arises in the text of the Guiding Principles themselves. In order to provide a more complete overview
of how the manual’s recommendations correspond to the Guiding Principles, annex 2 summarizes each
provision of the Guiding Principles and identifies any corresponding recommendations in the manual.

12 The list of minimum essential elements of state regulation for chapters 1 and 2 can be found at the end of chapter 2.
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F. STRUCTURE OF THE CHAPTERS

The thirteen core chapters in part IIT of the manual address protection needs that are discrete in the sense
of corresponding to specific sectors of humanitarian assistance (in particular, chapters 4 to 8) and specific
categories of recognized human rights. However, many of these issues are interlinked, and respect for one
set of rights may be a precondition for the realization of many others. The best example may be the need
for personal and identity documentation (chapter 11), without which crucial rights such as education and
political participation may be unrealizable in displacement settings. Such linkages have been highlighted
with cross-references throughout the text.

The structure of the core chapters in part III is meant to facilitate rapid identification of potential problems
as well as possible regulatory responses. Each core chapter is composed of the following subsections:

» Introduction: This section identifies and briefly describes the relevant provisions of the Guiding
Principles for each chapter topic.

» Legal foundations: This section summarizes the relevant minimum standards set out in
international law for treatment of each topic, citing the most important international treaties and
standards. In order to keep this section short, only the most important legal standards are referenced.
More detailed information can be found in the annotations to the Guiding Principles.

» Regulatory framework: This section generalizes about how the topic at hand tends to be
regulated in domestic law, noting patterns or trends regarding both the manner in which relevant
topics are regulated (for example, distinguishing those that tend to be covered in a single code, such
as an electoral law, from those that might be the subject of multiple laws and regulations) and the
level of government at which such regulation occurs (for example, how competences tend to be
distributed between the central and regional or local levels).

» Problems often encountered by IDPs: This section draws out the specific protection
implications of displacement for the topic at hand, noting both general concerns and particular
risks faced by vulnerable groups within internally displaced populations.

» Checklist: issues to be addressed by domestic laws and policies: This checklist provides
an overview of the key objectives that laws and policies on internal displacement should aim to
achieve with regard to the relevant topic. It begins with a set of minimum essential elements of state
regulation that reflect the hard core of what arguably are a state’s obligations under international law
or are necessary to achieve adequate protection of and assistance for IDPs, and thus they have to
be given effect even in situations where the resources or capacity do not exist to implement other
measures recommended in the chapters.

13 Kilin, Guiding Principles on Internal Displacement: Annotations.
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» Necessary elements of state regulation: This section provides more detailed guidance
regarding how the objectives set out in the checklist should be achieved. In doing so, it provides
recommendations for drafters as well as examples of human rights-compatible provisions adopted
in existing national laws and policies whenever possible. Where relevant, this section also presents
international standards and best practice guidelines. The structure of this section is roughly
chronological, beginning with issues to focus on during the emergency or early stages of displacement
and typically ending with guidance related to the facilitation of durable solutions.

The annexes facilitate the use of the manual by providing the full text of the Guiding Principles on Internal
Displacement (annex 1), an index linking each of the Guiding Principles to the corresponding chapters of
the manual (annex 2), a consolidated list of minimum core contents of IDP laws and policies (annex 3), and
a list of further readings and resources (annex 4).

The use of examples from existing IDP laws and policies is meant to allow future drafters to benefit from the
experience of the small but growing number of countries that have already sought to address the relatively
unfamiliar and complicated issues of regulating internal displacement. However, these examples should also
be taken with a note of caution. The provisions presented as examples should not be taken as models that
can simply be transplanted into other laws without due regard for the legal framework and political and
socioeconomic context of the country concerned. They simply represent one way of approaching a particular
problem. Moreover, the inclusion of text from existing IDP laws and policies does not guarantee that (1) the
law or policy in question, taken as a whole, is compatible with the Guiding Principles and compliant with
international law; (2) the law or policy in question has been fully or satisfactorily implemented; or (3) the
law or policy remains in force in the form in which it is presented.
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Chapters 1 and 2 should be read in conjunction with each of the chapters in

parts Il and Ill of this manual, as they set out a number of issues relevant to all of
them. Chapter 1 addresses a series of cross-cutting issues arising as a direct
result of the central obligations embodied in international human rights and
humanitarian law and underlying the Guiding Principles. Chapter 2 focuses
on factors requiring attention at the domestic level in order to ensure that both
the drafting and the implementation of IDP laws and policies foster an effective

national response to internal displacement.






Chapter 1

The Guiding Principles
and Human Rights-Based Protection

A fundamental tenet underlying the Guiding Principles on Internal Displacement is that the state obligation
to protect and assist the internally displaced is based on existing international law, including settled rules of
international human rights law and, in situations of armed conflict, international humanitarian law.

Human rights law sets out basic standards of protection each state owes to all citizens and persons living
under its jurisdiction. These obligations go beyond the protection of life and physical security to encompass
well-established and interrelated categories of civil, political, economic, social, and cultural rights (including
those discussed in this manual). State authorities are required to respect these rights by not interfering with
their exercise; to profect them by preventing foreseeable violations by private parties; and to fulfill them
through positive measures facilitating their exercise. In cases in which states fail to meet these obligations,
they are required to provide effective remedies that serve to rehabilitate those adversely affected, guarantee
that such violations will not recur, and hold accountable those responsible.

1. National authorities have the primary duty and responsibility to provide protection and humanitarian
assistance to internally displaced persons within their jurisdiction.

[...]

By identifying these legal obligations and clarifying their relevance for IDPs, the Guiding Principles
underscore the primary duty and responsibility borne by all states with regard to their own internally displaced
citizens and habitual residents. Addressing internal displacement is, in other words, a matter of applying rules
of international human rights and humanitarian law in a national context to persons who are placed in a
vulnerable position by their displacement but do not lose their rights as a result. This principle of the primary
responsibility of national actors has a number of specific implications for states, discussed below.

A.DEFINING INTERNALLY DISPLACED PERSONS

There is no legal definition of who constitutes an “internally displaced person” in international law. The
notion of IDPs set out in the introduction to the Guiding Principles is meant to be descriptive rather than
normative, drawing attention to the characteristics of IDPs that make them inherently vulnerable.™ This
notion has gained authority and is commonly used at the international level.

Brookings Institution—University of Bern :: Project on Internal Displacement
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Introduction to the Guiding Principles

2. For the purposes of these Principles, internally displaced persons are persons or groups of persons
who have been forced or obliged to flee or to leave their homes or places of habitual residence, in
particular as a result of or in order to avoid the effects of armed conflict, situations of generalized
violence, violations of human rights, or natural or human-made disasters and who have not crossed
an internationally recognized State border.

Two elements are decisive in identifying who is an IDP: (1) the coercive or otherwise involuntary character
of movement—that is, movement caused by armed conflict, violence, disasters, and the like; and (2) the fact
that such movement takes place within national borders. The second requirement is to be understood in a
broad sense. It refers to the place where the displaced persons find refuge, and it also is met if, for example,
displaced persons have to transit through the territory of a neighboring state in order to gain access to a safe
part of their own country; first go abroad and then return (voluntarily or involuntarily) to their own country
but cannot go back to their home or place of origin or habitual residence for reasons indicated in paragraph
2 of the Guiding Principles; or left voluntarily to another part of their country but cannot return to their
homes because of events that occurred during their absence that make return impossible or unreasonable.

CASE STUDY

Notions of IDPs in Azerbaijan, Bosnia-Herzegovina, and Nepal

In order to cover persons who have transited through a neighboring country when fleeing or first sought
refuge abroad before returning to their country of origin, some countries do not refer to border crossing but
simply require that the displaced person be “within the territory” of the country®® or “living somewhere else
in the country”*®.

It is significant that the Guiding Principles do not refer to the notion of citizenship, thus indicating that
foreigners may also qualify as internally displaced persons. Reference to “homes or places of habitual
residence,” however, indicates that their presence in the country concerned cannot be of just a passing nature
but must have reached some permanency. Thus, the following categories of persons qualify as IDPs:

* Internally displaced citizens of the country concerned

*  Former refugees who have returned to their country of origin but are unable to return to their
former homes or find another durable solution through social and economic integration in another
part of the country

15 Law of the Republic of Azerbaijan on “Status of Refugees and Forcibly Displaced Persons (Persons Displaced within the
Country)” of 21 May 1999, Article 1; Law on Refugees from Bosnia and Herzegovina and Displaced Persons in Bosnia and
Herzegovina (1999), Article 4.

16 Nepal National Policies on Internally Displaced Persons, 2063 (2007), Article 3 (a).
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* Displaced stateless persons who have their habitual residence in the country concerned

*  Displaced nationals of another country who have lived there for along time (maybe even generations)
and have largely lost contact with their country of nationality

* Displaced nationals of another country who have their habitual residence in the country concerned
because they been admitted permanently or for prolonged periods of time.

IDPs who are non-citizens, however, are not automatically entitled to rights mentioned in the Guiding
Principles that may be specifically reserved to citizens under applicable international law, such as the right
to vote and to participate in governmental and public affairs (Principle 22(d)).

Refugees displaced in their country of refuge or asylum remain refugees, but it would be appropriate to
apply the Guiding Principles by analogy to the extent that applicable refugee law does not address their
displacement-related needs. Similarly, displaced migrants with short-term permits or in irregular situations
remain migrants, with lesser rights than those accorded to the permanent population of the country.
However, as long as they have not left the country concerned, their rights as migrants must be respected.
To the extent that these norms do not address their displacement-related needs for humanitarian assistance

and protection, the Guiding Principles may be applied by analogy.

B. INTERNAL DISPLACEMENT IS NOT A LEGAL STATUS:
REGISTRATION VS. STATUS DETERMINATION

Unlike refugees, IDPs remain citizens or habitual residents of their country and are entitled to protection
and assistance on that basis alone.”” They can invoke their right to protection under the rights listed in the
Guiding Principles and contained in relevant international conventions because they are displaced and thus
have specific needs, not because they are registered or formally recognized as IDPs. States therefore should
not create a system whereby IDPs can enjoy their rights only after having been granted a legal status that
could also be refused or revoked. From the perspective of international law, displacement is a factual state
that triggers certain legal consequences,' and unlike in refugee law,'” there is nothing like an “IDP status”
that can be enjoyed only after it has been formally granted to an individual.

Nevertheless, it often is necessary to be able to identify who the displaced are. In many countries, individual
registration serves the purpose of identifying IDPs. Registration of IDPs may be administratively useful or
even necessary for a number of reasons. Such procedures can allow authorities to improve their response by:

17 The rights of displaced citizens of another country must be respected, but they may be more limited in scope than those of
naturalized citizens, in accordance with international law; for instance, non-citizens typically do not enjoy the right to vote in
national elections.

18 The same is true for other international instruments. For instance, the Convention on the Rights of the Child and the Fourth
Geneva Convention relative to the Protection of Civilian Persons in Time of War apply to persons less than 18 years old and
non-combatants automatically and without creating a distinct legal status for children and members of the civilian population.
This does not rule out the necessity of determining whether a particular individual fulfils relevant criteria in cases of doubt.

19 In refugee law, granting of refugee status is necessary because without it refugees would just be aliens, without specific rights.
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* establishing the number, location, and key demographic characteristics of displaced populations;
* preventing fraudulent access to scarce humanitarian assistance by persons who do not need it; and

* facilitating the issuance of temporary identity cards to replace personal documentation lost in the
course of flight (procedures for registering IDPs are discussed in chapter 11).

However, registration procedures should always be tied to specific and concrete goals, meaning that displaced
persons should be registered not as IDPs per se but rather as IDPs entitled to receive specific benefits.
Thus, it may be necessary to register recipients of benefits such as food assistance, medical care, waiver of
school fees, or entitlement to stay in a camp. By contrast, it may not be necessary to register all IDPs who
are not dependent on humanitarian assistance. Here, alternatives to registration, such as the profiling of
displacement situations (see chapter 2, section C), may be considered.

For the reasons mentioned, registration should not become the basis for creating a new /ega/ category of
persons with IDP status. Nevertheless, some states have adopted procedures in response to displacement
that have gone beyond simply registering IDPs and instead include “status determination” procedures similar
to those used to recognize foreign refugees. Overly bureaucratic registration procedures or the creation of
a legal IDP status are not only unnecessary but also raise significant protection concerns, including the
tollowing:

e If humanitarian aid eligibility is entirely contingent on status determination, that may lead to
bureaucratic delays in its distribution to displaced populations with urgent humanitarian needs
because they have to await official recognition as IDPs.

* National IDP definitions or their application in practice may be narrower than the description
in the Guiding Principles; for example, they may exclude persons displaced by military actions
of certain armed groups but not others or as a result of disaster but not conflict. That may result
in unequal treatment of people in equal need, effectively depriving them of their rights under
international human rights and humanitarian law.

* IfIDPs are located in isolated areas, they may be unable to register and thus formally ineligible for
assistance.

* IDPswho are especially marginalized or traumatized by their experiences may wish to avoid contact
with the authorities or may be reluctant to provide personal information.

* If benefits beyond those initially envisioned depend on IDP status, that would arbitrarily deny
IDPs access to those benefits in cases in which they did not originally register, such as when rights
related to property restitution later become available to those who registered for IDP status initially
related to food distribution.

In cases in which the registration of IDPs and/or issuance of “IDP cards” are deemed administratively
necessary, the name and other identifying features of the bearer should appear on the card in order to avoid
abuses or fraudulent sale of the card. The issuance of IDP cards should be based on speedy, facilitated
procedures that incorporate the following features:
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Registration processes should be non-discriminatory, open, fair, and transparent, with clear criteria
for applications and timelines for decisions;

Criteria for registration should be no more restrictive than the descriptive elements set out in the
Guiding Principles and should not be limited to specific times or places to ensure that any further
internal displacement (for example, displacement of communities in another part of the country or
secondary displacement of IDPs who cannot find security where they were first displaced to) can be
addressed without setting up a new mechanism;

The decision-making process should be swift, particularly when registration is a prerequisite for
aid, while providing a full opportunity to claimants to demonstrate eligibility. Specifically, all
relevant evidence or information brought by claimants should be considered and appeals of negative
decisions allowed.

Generally speaking, by focusing on specific registration processes (such as voting drives or registration for

shelter, food assistance, and so forth) rather than creation of a catch-all IDP status, competent authorities

can minimize the risk of preventing displaced persons in genuine need from obtaining benefits.

CASE STUDY

Combining voter identification and civil registration in Kosovo

The 2000 Municipal Election Program in Kosovo included a nationwide civil registration program that served
as the basis for voter registration. According to the electoral framework only “habitual residents” could
vote, provided that they could prove residence in Kosovo on or before January 1, 1998 (that is, prior to the
escalation of hostilities that culminated in NATO's 1999 military intervention). Since many Kosovars had lost
or been stripped of their documents during the conflict and many municipal records lost or destroyed, the
regulations governing civil registration allowed an exceptionally wide array of documents to prove eligibility
(including utility bills, student ID cards, and membership in various Yugoslav clubs and associations).

The United Nations Mission in Kosovo (UNMIK) and OSCE established a Joint Registration Task Force (JRT)
to administer the civil registration. Persons lacking documents filled in detailed questionnaires regarding
their claim to eligibility, which were forwarded to their municipalities of origin for verification. As the volume
of claims rose, the JRT established a second-level “inquiry” division, which was initially designed to combat
fraud through random sampling of civil registration applications.? However, as the caseload of undocumented
registrants grew, the inquiry division became the primary mechanism through which applicants who could
not be identified through the review procedure would be provided one final opportunity to have their status
verified. Ultimately, the review and inquiry divisions processed some 113,000 cases, approving the vast
majority.?!

20 OSCE Inquiry Division, “Final Report,” (October 2000), p.3 unpublished.

21 Ibid.
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C. NON-DISCRIMINATION AND EQUALITY VIS-A-VIS
NON-DISPLACED CITIZENS

Given that IDPs’ rights derive from the fact that they remain in their own country, how should their
rights with regard to the non-displaced population be defined? As set out above, IDPs suffer from distinct
vulnerabilities as a direct result of being displaced, and the failure of the state to address those vulnerabilities
through positive measures in the form of specific protection and assistance could lead to situations in which
IDPs were discriminated against in relation to others. Non-discrimination and equality before the law are
among the most important rights in addressing internal displacement.

1. Internally displaced persons shall enjoy, in full equality, the same rights and freedoms under
international and domestic law as do other persons in their country. They shall not be discriminated
against in the enjoyment of any rights and freedoms on the ground that they are internally
displaced.

[...]

1. Internally displaced persons who have returned to their homes or places of habitual residence or
who have resettled in another part of the country shall not be discriminated against as a result of
their having been displaced [...].

Discrimination against IDPs is most obvious in cases in which laws, policies, or official practices explicitly
single out IDPs for less favorable treatment than others. That may reflect assumptions that the displaced
sympathize with particular armed factions in a conflict. In other cases, such policies may reflect preconceived
notions about how the displacement should end—for instance, when IDPs are indefinitely forbidden from
taking any steps that might conceivably lead to local integration or make return to their homes less likely.

However, discrimination may also result from situations in which laws or policies that are unproblematic
in normal settings impose undue burdens on IDPs, restricting the exercise of their rights. For instance,
such problems can arise where rules continue to be applied that tie the exercise of certain rights (such
as voting or school enrolment) to registered residence in a particular place. Such rules are often a matter
of simple administrative convenience, but they can add to the vulnerability of IDPs when they fail to
anticipate displacement by providing for exceptions or special measures that allow IDPs to easily re-register
their residence or bypass such requirements. Even though such forms of differential treatment are entirely
unintentional, they must be addressed in order to avoid discrimination against those affected.

At a broader level, the principle of equal treatment is fundamental to the approach to displacement taken in

the Guiding Principles. That approach is based on the observation that displacement consistently results in
specific, severe vulnerabilities and harms for those affected, such as the loss of homes, livelihoods, and social
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networks. As a result, in order to place IDPs back on an even footing with the non-displaced population,
the state should provide specific and targeted measures of assistance and protection of a nature and scope
corresponding to the needs and vulnerabilities resulting from displacement. This approach is supported
by numerous rules of international human rights law that prescribe positive or special measures in favor of
vulnerable groups.” Although such measures result in differential treatment, they are no# prohibited as being
discriminatory; rather, they are required by the basic principle that what is different must be treated differently,
as long as they respond to genuine vulnerabilities and do not last longer than necessary to address them.

Discrimination may also work against non-displaced communities. That may happen when the level or type
of protection and assistance provided to IDPs provides them with a standard of comfort noticeably higher
than that of surrounding communities that have similar or even greater needs than the IDPs. Populations
that host displaced groups often do so at significant cost to themselves and should be consulted on measures
proposed to assist IDPs in order to ensure that those measures benefit all concerned. For instance, when
IDPs are temporarily sheltered in important public buildings such as schools, consultations with host
communities may facilitate the rapid resumption of classes through prioritized provision of alternative shelter.
In such situations, instead of focusing solely on IDPs competent authorities should consider addressing the
needs of displacement-affected communities—that is, not only the displaced but also host communities and
communities receiving returning or relocated IDPs—to the extent that those needs are a consequence of
the forced movement taking place.

D. NON-DISCRIMINATION WITHIN DISPLACED POPULATIONS AND
PROTECTION OF VULNERABLE GROUPS

The same principles of non-discrimination that govern states’ treatment of IDPs wis-a-vis the non-displaced
population also hold within IDP populations. Internally displaced populations are typically diverse, and it is
important to ensure that some segments do not arbitrarily receive worse treatment than others. Factors that
can give rise to differential treatment within displaced populations include the following:

*  Cause of displacement: In situations in which displacement has been caused by multiple factors, it is
necessary to ensure that the particular vulnerabilities and risks faced by each group are understood
and that all receive equal treatment. For instance, when armed conflict and natural disasters have
led to parallel waves of displacement, it is crucial to ensure that those displaced by fighting do
not receive worse treatment—for instance, because they are presumed to support an insurgency
movement.

*  Location of displacement: IDP populations concentrated in collective shelter settings, such as camps,
may benefit from their accessibility. Dissemination of information, consultation, and distribution of
humanitarian aid are simply easier in such settings. However, when significant additional groups of
IDPs live dispersed among the general population, they should be entitled to a level of protection
and assistance equal to their specific needs.

22 See CERD, Articles 1(4) and 2(2); CEDAW, Article 4; ILO Convention 111 (1958) on Discrimination, Article 5; Limburg
Principles on the Implementation of the CESCR (1986), paragraph 39.
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* Inherent vulnerability: Within IDP populations, certain groups are inherently more vulnerable to
the risks posed by displacement than others. As a result, it is necessary to identify such groups and
take measures to address their vulnerability.

1. These Principles shall be applied without discrimination of any kind, such as race, colour, sex,
language, religion or belief, political or other opinion, national, ethnic or social origin, legal or social
status, age, disability, property, birth, or on any other similar criteria.

2. Certain internally displaced persons, such as children, especially unaccompanied minors, expectant
mothers, mothers with young children, female heads of household, persons with disabilities and
elderly persons, shall be entitled to protection and assistance required by their condition and to
treatment which takes into account their special needs.

Attention to the protection needs of inherently vulnerable groups should be an absolute priority in any
internal displacement situation. Unlike other groups affected by factors that might lead to discrimination
within a displaced population, groups with inherent vulnerabilities are likely to be present among any
population of displaced persons. Some of the groups that raise the greatest concern include

* single parents, particularly women-headed households;

* unaccompanied women;

* minors, especially when unaccompanied,;

* older persons, especially when unaccompanied or otherwise without family support;
* persons with disabilities, chronic illnesses, or HIV/AIDS;

* traumatized persons;

*  pregnant or lactating women;

* members of ethnic or religious minorities;

* indigenous peoples.

Women and children constitute the overwhelming majority of IDP populations worldwide, but many among
them also are consistently among the most vulnerable components of displaced populations. Women often
face discrimination and are highly vulnerable to sexual violence and exploitation (see section E, below).
Displaced children face immediate threats of sexual or economic exploitation and recruitment, as well as the
longer-term risk entailed in the interruption of their education and breakdown of social structures meant to
protect them and foster their development.

Persons with disabilities, chronic illnesses, or HIV/AIDS, as well as pregnant or lactating women and
the elderly, often have extra needs with respect to diet, water consumption, and medical treatment and
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may be too immobilized to move to safer places or to use collective cooking, washing, or toilet facilities.
Traumatized persons may not be able to cope with the challenges of life in displacement settings unless they
get appropriate treatment. Finally, members of ethnic and religious minorities and indigenous peoples may
speak only minority languages or may suffer discrimination from both the host community and other IDPs.
Such groups often are especially liable to impoverishment and dependency in situations in which protracted
displacement results in the breakdown of traditional social structures, norms, and livelihoods.

E. GENDER EQUALITY AND DISPLACEMENT

Laws and policies to protect and assist internally displaced persons should recognize particular vulnerabilities
related to gender. In many situations, the physical security of both men and women is a concern, albeit for
varying reasons. Women are vulnerable to sexual assault and rape both during and after displacement. Too
often, they face sexual violence in the camps, which are typically crowded and insecure. Moreover, domestic
violence often is higher during displacement. Women and children may encounter physical abuse from male
family members in the camps or temporary homes as a result of tension, uncertainty about the future, and
the breakdown of traditional norms and sanctions. Understanding the particular vulnerabilities experienced
by women is an essential first step in ensuring that displaced women are protected. While women and girls
are the large majority of victims in reported cases of sexual violence, it is also important to consider the
particular vulnerabilities of young men, who may be sexually assaulted or disproportionately targeted for
forced recruitment into militias. The way in which the authorities respond to reports of sexual and gender-
based violence may either deter or encourage continued violence.

Gender should also be taken into account in setting up systems for the provision of humanitarian assistance,
such as food, health care, and other relief supplies (see chapters 4 and 7-10). Registration of the displaced
for benefits such as food often is done through male heads of household, who then are given assistance,
goods, and services on the assumption that they will provide for their families. That means that women
heads of households may encounter difficulties receiving assistance; moreover, experience has shown that aid
distributed to male heads of household does not always benefit their families. In fact, many humanitarian
organizations distribute food and relief to women, who more reliably ensure that their families, particularly
vulnerable groups such as children and the elderly, are fed. In some cases, the distribution of food is used to
coerce female beneficiaries into engaging in sexual acts. When food and relief is inadequate, women may
leave camps alone to secure food or income and may be more vulnerable to violence by local militias or
police or military forces.

Reproductive health care may not adequately take into account women’s needs (see chapter 10). The
importance of access to obstetric and gynecological care often is underestimated, especially for women who
are pregnant or nursing or who have recently given birth.

Displaced men and women often face different obstacles when attempting to access local labor markets
(see chapter 13). Both women and men may struggle to find suitable jobs, particularly when traditional
livelihoods are destroyed. In urban areas, women often find it easier to find jobs as domestic workers
than do men seeking employment in the informal sector, which can affect gender roles within the family.
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In situations in which it is socially unacceptable for women to work outside the home, women heads of
household may have no way to support their families and may be especially vulnerable.

Solutions to displacement should be based on the voluntary and informed consent of all IDPs, but often
decisions are made by the male head of household, even though there may be different views within the
tamily. Moreover, for those returning to their communities of origin, resolution of land and property
disputes continues to be strongly affected by the gender of the person making a claim, and women who
have lost a spouse are especially vulnerable to discrimination (see chapter 12). In statutory land tenure
systems, property deeds often are issued in the name of the male head of household making it difficult for
widows or orphans to claim their traditional land and property. Customary systems often also limit women’s
inheritance and usage rights.

2. Certain internally displaced persons, such as children, especially unaccompanied minors, expectant
mothers, mothers with young children, female heads of household, persons with disabilities and
elderly persons, shall be entitled to protection and assistance required by their condition and to
treatment which takes into account their special needs.

3. If displacement occurs in situations other than during the emergency stages of armed conflicts and
disasters, the following guarantees shall be complied with:

(d) The authorities concerned shall endeavour to involve those affected, particularly women, in the
planning and management of their relocation;

3. Special efforts should be made to ensure the full participation of women in the planning and
distribution of these basic supplies.

2. Special attention should be paid to the health needs of women, including access to female health
care providers and services, such as reproductive health care, as well as appropriate counselling for
victims of sexual and other abuses.
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3. Women and men shall have equal rights to obtain such necessary documents and shall have the
right to have such documentation issued in their own names.

3. Special efforts should be made to ensure the full and equal participation of women and girls in
educational programmes

4. Education and training facilities shall be made available to internally displaced persons, in particular
adolescents and women, whether or not living in camps, as soon as conditions permit

Being aware of the gender differences in displacement is important in reviewing laws and policies to ensure
that they do not, intentionally or unintentionally, result in discriminatory treatment. It has sometimes
been the case that the extent to which laws discriminate against women or children was recognized only in
situations of large-scale displacement. Establishing mechanisms for reporting such discrimination and for
taking measures to remedy the discriminatory impact of laws and policies can benefit not only the displaced
but also the population at large.
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Chapter 2
Framework for National Responsibility

As set out in Guiding Principle 3, national authorities have the primary duty and responsibility to provide
protection and assistance to IDPs. What are governments expected to do in order to fully comply with
that obligation? In order to assist them, the Brookings Institution—University of Bern Project on Internal
Displacement (Brookings—Bern Project) developed a Framework for National Responsibility in 2005 to
provide states with concrete benchmarks for addressing displacement.”® The Framework set out twelve
broad areas in which states can directly contribute to the mitigation and resolution of displacement. This
section of the manual elaborates on each of those benchmarks in providing specific guidance relevant to the
drafting of laws and policies.

A. PREVENTION

One fundamental step that states can take to exercise their responsibility with regard to internal displacement
is to take steps to prevent it. Such measures should focus on both preventing unnecessary displacement
and, when displacement is unavoidable, taking steps in advance to mitigate its harmful effects. As set out
in Guiding Principle 5, the most important factor in preventing displacement is to accord full respect to
international law, in particular human rights and humanitarian law—an undertaking that goes beyond the
drafting of laws and policies and has implications for all branches of government.

All authorities and international actors shall respect and ensure respect for their obligations under
international law, including human rights and humanitarian law, in all circumstances, so as to prevent
and avoid conditions that might lead to displacement of persons.

Concrete steps to prevent and mitigate displacement should include a review of relevant national laws
and policies to ensure that they incorporate basic international law protections as set out in the Guiding
Principles (for more details see chapter 3).

23 The Brookings Institution—University of Bern Project on Internal Displacement, “Addressing Internal Displacement: A
Framework for National Responsibility” (April 2005) (www.brookings.edu/projects/idp/20050401_nrframework.aspx).
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CASE STUDY

Early warning mechanisms

In Colombia, Article 8 of Law No. 387 devolves the main responsibility for preventing and responding to
forced displacement to the municipalities. At the national level, the early warning system (sistema de alerta
temprana, or SAT) is the main instrument to prevent displacement. Representatives of the Ombudsman’s
Office closely monitor the situation of civilians in five key areas in Colombia and create reports analyzing the
risks that the civilians may face because of military movements, possible armed hostilities, and other factors.
Those reports are transmitted by the Ombudsman’s Office in Bogota to an Interministerial Committee for
Early Warning (Comité interministerial para la alerta temprana, or CIAT), which is chaired by the Ministry
of Interior and composed of representatives of the Ministry of Defence, the Vice-Presidency, the Army, the
Operational Directorate of the National Police, the Security Police (DAS), and Accién social. Based on the
reports and other information available to it, CIAT decides to issue an early warning, thus freeing budgetary
and other resources in order to respond preventively to specific threats. Measures taken can range from the
distribution of cell phones to threatened community leaders to the deployment of military troops.?*

In the Democratic Republic of Congo (DRC), troops of the UN peace-keeping mission (MONUC) can
be deployed to areas where communities feel threatened by displacement. Such interventions often are
triggered by the Protection Cluster set up by the UN, which comprises key humanitarian agencies and NGOs
and is entrusted with identifying and addressing protection needs related to internal displacement.?

B. NATIONAL AWARENESS

Raising awareness of the existence and nature of internal displacement among all relevant stakeholders
and of the steps necessary to address it is an important precondition for the implementation of laws and
policies on internal displacement. As set out in the Framework for National Responsibility, sensitization
or awareness-raising campaigns can help promote national solidarity with the displaced and counteract the
stigma associated with displacement. National awareness is especially important in the context of IDP laws
and policies, which often may be required to respond to the particular vulnerabilities of IDPs through special
measures, such as targeted humanitarian aid or facilitated document replacement, that are not available to
others. It is therefore crucial for members of the general public and especially those living in communities
hosting large numbers of IDPs to understand that such measures are neither politicized nor arbitrary, but
rather necessary to place fellow citizens disadvantaged by displacement in a position of legal and material

equality.

24 “Report of the Representative of the Secretary-General on the Human Rights of Internally Displaced Persons, Walter Kilin,”
Addendum, Mission to Colombia, A/HRC/4/38/Add.3 (2007), paragraphs 41 and 42.

25 “Report of the Representative of the Secretary-General on the Human Rights of Internally Displaced Persons, Walter Kilin,”
Addendum, Mission to the Democratic Republic of Congo, A/HRC/8/6/Add.3 (2008), paragraph 35 (available in French
only).
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C. DATA COLLECTION

Accurate information on the number, location, and condition of displaced populations is essential to
implementing legislation and policies in a manner that meets IDPs’ needs for protection. Proceeding with
the implementation of laws and policies without a sound base of information on IDP populations presents
the risk that scarce resources will be allocated to protection and assistance measures that IDPs do not need

or that risks faced by specific vulnerable subgroups of IDPs will be left unaddressed.

Collection of relevant data—including on the number and composition of displaced communities, their
locations, specific needs, and vulnerabilities—should begin at the moment of displacement and should
continue, as systematically as possible, until durable solutions have been sustainably achieved.? Continuously
updating data allows not only for correction of any inaccurate information gathered early on, but also for
taking into account changes in the IDP population (such as ongoing or new displacement flows, statistics
on new births and mortality, and so forth).

Data collection is not identical with registration (see chapter 1, section B), but registration may serve as
one source of information among others. There is no single correct way to collect accurate information on
internal displacement, but international agencies have developed a number of approaches to assessing the
number, characteristics, and needs of IDPs that may be helpful as a starting point. The state authorities bear
primary responsibility for compiling information on IDPs and often may have access to important sources
of data such as census information, property registration databases, and other official records. Although it is
crucial to protect the privacy of individuals by preventing the release of information specifically identifying
them, the data in such administrative records may nevertheless be helpful in aggregate to gain a better
understanding of key characteristics and protection needs of IDP groups. Clear standards on collection,
storage, and use should ensure the security and confidentiality of data.

National authorities in displacement crises should encourage and facilitate the gathering and consolidation
of data on displacement by international actors. Methodologies such as those set out in “I'he UNHCR Tool
for Participatory Assessments in Operations” or the IDMC/OCHA’s “Guidance on Profiling Internally
Displaced Persons” reflect lessons learned over the course of field experience in numerous displacement
settings.”’ When international assistance in data collection is available, the state has an important role to
play in facilitating international access to IDPs and providing an institutional framework for coordinating
data collection and disseminating the results (see section G, below).

26 For more details, see the chapters in part III. See also IDMC/OCHA, “Guidance on Profiling Internally Displaced Persons”
(April 2008) (www.humanitarianreform.org/humanitarianreform/Portals/1/cluster%20approach%20page/clusters%20pages/
Protection/IDP_ProfilingGuidance_2007.pdf).

27 UNHCR,“The UNHCRToolfor Participatory Assessmentsin Operations” (May2006) (www.unhcr.org/publ/PUBL/450e96312.
html); IDMC/OCHA, “Guidance on Profiling Internally Displaced Persons” (April 2008) (www.humanitarianreform.org/
humanitarianreform/Portals/1/cluster%20approach%20page/clusters%20pages/Protection/IDP_Profiling_Guidance_2007.
pdf).
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CASE STUDY

Official request for an academic survey of IDPs in Turkey

Turkey experienced significant internal displacement as a result of conflict with insurgency groups in its
southeastern provinces during the early 1990s. One factor complicating a response was the fact that it
took place during a period of rapid urbanization and high internal migration, leading to uncertainty regarding
the number of IDPs and the distinction between them and economic migrants. In order to address that
problem, the first RSG, Francis Deng, recommended the collection of comprehensive and reliable data
on the nature and scale of the problem, including the number of persons displaced and “their current
whereabouts, conditions and specific needs, and . .. their intentions with respect to return or resettlement"?
The Turkish government accordingly requested the Institute of Population Studies of Hacettepe University
to assess the future plans of IDPs as well as their current circumstances. The findings of the survey, which
were released in December 2006, provided detailed information gained through a mix of qualitative and
quantitative techniques.?’ The report was welcomed as “an excellent basis for the Government to build on
in planning programmes and strategies to address the challenges of finding durable solutions for internally
displaced persons.°

D. TRAINING ON THE RIGHTS OF IDPS

Provision of training on internal displacement issues to government officials at all levels is a key element of
the exercise of national responsibility and can contribute to all aspects of an official response. With respect
to IDP laws and policies, it is especially crucial to ensure that all officials tasked with directly implementing
such instruments understand

1. thatIDPsretain theirrights as citizens or habitual residents but that they face particular displacement-
related risks and vulnerabilities that may prevent them from fully enjoying their rights;

2. precisely how officials themselves should proceed in carrying out their duties with regard to IDPs;

3. how any new routines and procedures for IDPs differ from the ordinary routines and procedures
that officials are responsible for carrying out under normal circumstances; and

4. why the changes in the way that officials carry out their work are necessary.

Many of the specific measures recommended in this manual involve provision of special protections and
assistance to IDPs or vulnerable subgroups of IDPs. For local administrative officials, in practice that may

28 “Report of the Representative of the Secretary-General on Internally Displaced Persons, Mr. Francis Deng,” submitted
pursuant to Commission on Human Rights Resolution 2002/56, Addendum, “Profiles in Displacement: Turkey,” UN Doc. E/
CN.4/2003/86/Add.2 (27 November 2002), paragraph 36.

29 For more information on the survey, see Institute of Population Studies, “Survey on Migration and Displaced Population” (www.
hips.hacettepe.edu.tr/english/tgyona_eng.htm).

30 “Report of the Representative of the Secretary General on the Human Rights of Internally Displaced Persons, Mr. Walter
Kilin,” in accordance with General Assembly Resolution 60/168 and Commission on Human Rights Resolution 2005/46, UN
Doc. A/62/227 (13 August 2007), paragraph 12.
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mean that they are expected to continue doing what they normally do (for example, registering people
to vote, processing requests for identity documents, or certifying teachers) but on the basis of different
requirements, such as lowered standards of evidence or otherwise relaxed criteria that appropriately reflect
the particular circumstances of IDPs. Mastering new procedures in crisis circumstances may impose
significant burdens on local officials.

Such pressures can lead to arbitrary or inconsistent application of the law—or even bureaucratic obstruction—
if officials are not given clear guidance and explanations. IDP laws and policies should not only be clearly
drafted and endorsed at the highest political levels but also be accompanied by training sufficient to allow
the officials charged with implementing them to do so in an effective manner. Such training should provide
not only guidance on the narrow technical and logistical issues raised by the application of new laws and
policies but also a broader explanation of the problem of internal displacement—including the risks that
it poses for those affected, particularly inherently vulnerable categories of IDPs (see chapter 1, section
D)—and the obligation of state authorities at all levels to provide protection and assistance.

E. NATIONAL LEGAL FRAMEWORK

An important starting point in addressing displacement in laws and policies is the question of whether
the current legislative framework needs to be changed. Experience shows that an effective response to
displacement almost always requires legislative action. That is typically because (1) current laws pose
unintended obstacles to the ability of IDPs to realize their rights or (2) they do not, on their own, provide
a sufficient basis for addressing the needs of IDPs.

Most countries have a hierarchy of legal norms that must be respected in the process of responding to
displacement. Generally speaking, the strongest rules, such as laws of a constitutional character, also are
the hardest to make or change, while less binding forms of regulation can be passed more quickly and with
less deliberation and consensus. The most binding norms in most systems are laws with constitutional
status, which typically require passage by a qualified majority of the legislature. However, constitutional
trameworks are generally very broadly framed and tend to include bills of rights that reinforce international
human rights obligations at the domestic level, protecting the whole population, including IDPs. As a result,
only in rare instances should constitutional change be necessary to respond to internal displacement.

Problems are more likely to arise at the level of ordinary laws, which may often be passed by national or
regional legislatures by a simple majority. Ordinary laws rarely explicitly mention human rights; they tend to
set out the concrete procedures and modalities through which individuals are able to realize internationally
guaranteed rights in their daily lives. In playing this important role, laws often are supplemented by other
types of regulation, such as executive orders or decrees (which may, under certain circumstances, have the
force of law) and administrative regulations (which often are passed by the ministry or agency responsible
for implementing a law in order to regulate any issues not covered in detail under the law).

One must keep in mind the many variations among the domestic legal orders of countries experiencing
displacement, and it also is important to recall that rules or laws can be changed only by rules or laws of equal
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or greater weight. For instance, in some situations, it may be most expedient to issue a decree or administrative
regulation addressing the most urgent aspects of a displacement crisis. While such a decree should include
language affirming the rights of all IDPs, it cannot by itself amend pre-existing legislative provisions that
may effectively prevent IDPs from exercising their rights. Rather, problematic legislative provisions must be
identified and amended by new law. For example, while a decree or policy on IDPs should confirm the right of
IDP children to education and set out institutional responsibilities and concrete steps for realizing that right,
it does not on its own change the fact that existing legal provisions may make it practically impossible for
displaced children to enroll in schools where they are displaced—for example, where enrolment would require
proof of local residency or documentation from the child’s previous school.

Taking that into account, the legal framework for responding to displacement can include at least two
elements:

1. Review and analysis of existing national legislation with a view to identifying and amending
provisions incompatible with international human rights and humanitarian law underlying the
Guiding Principles. While some rules may be obviously problematic, others might appear non-
discriminatory but raise issues in practice. For instance, requirements that individuals produce
detailed documentation in order to exercise certain rights may be impossible to meet for IDPs,
who typically lose access to their personal documents. Amendments to such rules should set out
exceptions or alternative procedures for IDPs and should quickly be accompanied by any necessary
implementing regulations in order to ensure that local authorities tasked with giving effect to the
changed procedures have clear instructions on how to proceed.

2. Passage of national laws specifically regulating the response to internal displacement. Typically,
such laws should be comprehensive, covering all phases of displacement, although, depending on
the circumstances prevailing in a particular country, the emphasis may be on a specific phase of
displacement. While the passage of such laws is to be encouraged, the drafting process should
take place along with more rapid adoption of decrees and policies that support timely responses to
internal displacement crises through measures requiring neither legal amendment nor the passage
of new legislation (see sections F, below, and G, page 40).

As a final note, the capacity of some countries to legislate or uniformly implement legislation may be
severely limited in the context of humanitarian crises giving rise to displacement. In such cases, any existing
domestic law and, when applicable, local customary rules should be interpreted in the spirit of the Guiding
Principles in order to provide protection and assistance to IDPs. Such laws and rules cannot be invoked
when they would contradict the generally accepted norms of international human rights and humanitarian
law underlying the Guiding Principles.

F. NATIONAL POLICY, STRATEGY, OR PLAN OF ACTION

National policies, strategies, or plans of action can be adopted with less formal procedures and therefore
often more rapidly than laws. They therefore may be appropriate in lieu of formal legislation, or they may
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be used to elaborate and implement legislation that is adopted. National policies, strategies, or plans of
action should provide a clear overall framework for organizing the response to internal displacement. Such
policies, strategies and plans of actions should

* identify priorities for legislative drafting and amendment (see section E, page 37);

* complement existing laws by identifying priority actions and allocating specific roles to existing
national and local government departments or agencies, as well as national human rights institutions
(NHRIs) and civil society actors; and

* create or identify a mechanism for national coordination of the response to displacement (see
section G, below).

While policies and plans may be drafted and adopted with fewer formalities than laws, the process should
nevertheless be transparent and inclusive. The drafting of policies provides an unparalleled opportunity
to consult with IDPs to ensure that their capacities, as well as those of relevant civil society actors, are
harnessed in formulating a response to the problem of displacement. National policies should be broadly
framed in order to allow for quick and coordinated action in response to future waves of displacement as
well as existing situations. To that end, they should include provisions regarding all causes of displacement
(in particular armed conflict and natural disasters) and all aspects of displacement (prevention, protection
and assistance during displacement, and durable solutions), as well as specific measures to be taken to
identify and protect especially vulnerable IDPs (see chapter 1, section D, above). Finally, policies and plans
should be both accessible to IDPs (including through translation into languages understood by all displaced
communities and through broad dissemination) and clearly implementable for local officials, who should
be given uniform training on application of policies and plans and follow-up clarifications through official
circulars when questions or problems arise (see section D, page 36).

CASE STUDY
State Strategy on IDPs in Georgia

In February 2007, the Prime Minister of Georgia adopted the country’s State Strategy on IDPs. The strategy
complemented an existing law regulating the status of IDPs by setting out broad principles affirming both
the right of voluntary return for all IDPs once conditions are conducive to return and the need for specific
measures to facilitate local integration under favorable conditions and to encourage economic self-sufficiency
until return is possible. The strategy calls for review of existing legislation to identify and address obstacles
to integration of IDPs (chapter V, para. 1), designates the Ministry of Refugees and Accommodations as the
leading coordination body with regard to other governmental institutions, international donors, civil society,
and IDPs (chapter VII, para. 1 and 3), and calls for the adoption of an action plan to secure adequate
resources for the strategy’s implementation, allocate functions among those involved, prioritize activities,
and set out indicators for monitoring (chapter VII, para. 2). The action plan was adopted in August 2008.
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G. NATIONAL INSTITUTIONAL FOCAL POINT

Appointment of a national focal point is a crucial step both to ensure sustained attention to internal
displacement issues and to facilitate coordination, both among various branches and bodies of government
and between them and other relevant actors, particularly domestic civil society groups, national human
rights institutions, and international humanitarian agencies. National focal points take a number of forms
in practice, including

* existing government agencies with relevant mandates that also are charged with coordination of
IDP issues;

* new agencies or offices specifically set up to coordinate responses to displacement, often at the level
of the Office of the President or Prime Minister;

* standing committees, working groups, or task forces institutionalizing the collaboration of all
involved ministries and agencies.

In decentralized states where the mandates of sub-national, regional, and/or local officials may give them
significant responsibilities vis-a-vis IDPs, coordination should be vertical as well as horizontal, in the sense
that it should not only facilitate decision-making among the various relevant actors at the central level but
also ensure that clear guidance, follow-up actions, and information flow smoothly between those actors
and regional and/or local coordination bodies. Whether coordination is achieved through existing or new
structures, the responsible bodies must be provided with adequate mandates and resources to carry out
their tasks. In order to function, such bodies must have sufficient political weight to ensure that all relevant
government ministries fully commit to the process and that the resulting proposals and recommendations

can quickly be taken up to the highest levels of authority for approval.

In terms of the development and implementation of national laws and policies on internal displacement,
institutional focal points have a vital role to play at almost every stage of the process. In particular, coordination
bodies should have a mandate to

* request and receive all relevant data and records on IDP populations from other government agencies
and ministries, both to develop and update a reliable body of data on the general characteristics and
needs of IDP populations (see section C, above) and to assist, whenever possible, in generating bodies
of evidence to support facilitated replacement of IDPs’ personal documentation (see chapter 11);

* coordinate exercises to count (“profile”), gather relevant information on, and when necessary
register internally displaced populations, as well as to compile, analyze, and disseminate updated
information on the numbers, locations, characteristics, and needs of IDPs on a regular basis (see
section C, above);

* assume responsibility for ensuring that the national response through every phase of the displacement
crisis is guided by effective consultation with IDPs, including especially vulnerable groups (see
section I, below);

* take all necessary steps to facilitate and coordinate the provision of assistance and, when relevant,
protection by domestic and international humanitarian actors (see chapter 4);
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* identify necessary amendments to existing laws and oversee the drafting process for new laws and
national policies on internal displacement (see sections E and F, above);

* develop training materials for all officials at the national, regional, and local level charged with the
implementation of laws and policies on internal displacement; provide ongoing follow-up, including
responses to questions of legal interpretation and application; and disseminate best practices and
guidance—for example, in the form of circulars (see section D, above);

* exercise authority and have the means to ensure the accountability of individual ministries, agencies,
and departments mandated with specific responsibilities under the law.

H. MONITORING

Monitoring is essential both to ensure that the existing provisions of IDP laws and policies are being fully
and consistently implemented and to identify gaps in those provisions and other areas in which national
protection activities need to be organized and implemented. IDP laws and policies should not only include
internal mechanisms for accountability (such as appeals or complaint mechanisms for persons denied
benefits) but should also, when relevant, designate external monitoring processes. Such processes should
be guided not only by the benchmarks and indicators identified in the process of collecting data on IDPs’
protection needs (see section C, above) but also on the standards set out in international human rights law
and reflected in the Guiding Principles. In most cases, the ideal body for monitoring the implementation
of laws and policies on internal displacement will be national human rights institutions established in
accordance with the Paris Principles®® or ombudspersons. The Office of the Attorney General may also play
an important monitoring role. The monitoring role should in any case be sufficiently broad to ensure the

consistency and effectiveness of national responses to displacement.*

. PARTICIPATION BY IDPS IN DECISION-MAKING

The need to consult IDPs in all decisions affecting them and to facilitate their participation more broadly
in community affairs is not simply a matter of courtesy; it is a matter of necessity founded on three key
considerations:

1. IDPs have a right to participation. The internationally guaranteed rights to freedom of expression
and political participation include rights to seek, receive, and impart information and to take part

31 UN General Assembly, “Principles Relating to the Status and Functioning of National Institutions for Protection and Promotion
of Human Rights” (Paris Principles), UN Doc. A/Res/48/134 (20 December 1993).

32 For more information on specific steps that can be taken by NHRIs to effectively monitor responses to internal displacement,
see the Brookings Institution—University of Bern Project on Internal Displacement, “Addressing Internal Displacement: A
Framework for National Responsibility” (April 2005), pp. 19-20; IASC, “Human Rights and Natural Disasters: Operational
Guidelines on Human Rights Protection in Situations of Natural Disaster,” Section 1.4. (2007).
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in the conduct of public affairs.” As a result, ensuring that IDPs are provided with full information
and that their views are sought and taken into account is a matter of human rights.

2. IDP participation contributes to a more effective response. The only way to truly understand the risks
and threats that IDPs face, their capacities and coping mechanisms, and their aspirations for
the future is to ask them directly. In doing so, care must be taken to ensure that vulnerable or
marginalized subgroups within IDP populations are given opportunities to speak in security and/or
confidentiality. Experience shows that programming built on the experience of IDPs will be better
informed and therefore more effective both in meeting IDPs needs and efficiently allocating public
resources.

3. IDP participation reduces dependency and facilitates reintegration. Encouraging IDP participation in
decision-making can empower IDPs to take steps on their own to mitigate and end their displacement.
By clearly identifying the problems that they face, IDPs can be encouraged to not only suggest what
state responses would be most appropriate but also to develop their own complementary responses.
In many cases, that might involve self-organization, which could begin as a response to very basic
needs (for example, to maintain and clean latrine areas), but it could provide a platform for the
assumption of more important roles over time.

3. If displacement occurs in situations other than during the emergency stages of armed conflicts and
disasters, the following guarantees shall be complied with:
(c) The free and informed consent of those to be displaced shall be sought;
(d) The authorities concerned shall endeavour to involve those affected, particularly women, in the
planning and management of their relocation.

3. Special efforts should be made to ensure the full participation of women in the planning and
distribution of these basic supplies.

33 See, for example, ICCPR, Articles 19 and 25.
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Principle 22

1. Internally displaced persons, whether or not they are living in camps, shall not be discriminated
against as a result of their displacement in the enjoyment of the following rights:
(a) The right to freedom of ... opinion and expression;
(c) The right to associate freely and participate equally in community affairs;
(d) The right to vote and to participate in governmental and public affairs, including the right to
have access to the means necessary to exercise this right; ...

Principle 29

1. Internally displaced persons who have returned to their homes or places of habitual residence or
who have resettled in another part of the country ... shall have the right to participate fully and
equally in public affairs at all levels and have equal access to public services.

Other relevant principles: 3(2)

Information, consultation, and participation are important in two contexts, namely (1) the elaboration
of laws and policies relevant to displacement and (2) the operational level of humanitarian assistance
and other practical measures taken that affect IDPs.

(1) For the purposes of IDP laws and policies, participatory processes should be integral to the gathering of
information on the specific needs of IDP populations and subgroups that should be addressed in policies
and laws; in the drafting process; and in the process of monitoring and evaluation, with a view to making
any necessary changes and amendments to the regulatory framework. Participatory processes should take
into account the views of both vulnerable subgroups within the IDP population (see above, chapter 1,
section D) and other affected persons outside the IDP community, including host communities.

CASE STUDY

IDP participation in drafting legislation and formulating policies

Since 2004, eleven governments of displacement-affected countries in the Great Lakes region of Africa
have engaged in a political process meant to encourage sustainable peace and security, political and social
stability, and shared growth and development.3* Their determination was symbolized by the signing in 2006
of the Great Lakes Pact on Security, Stability, and Development. One of the protocols to the Great Lakes
Pact sets out obligations of the states-parties not only to “enact national legislation to domesticate the
Guiding Principles fully” but also to “ensure the effective participation of internally displaced persons in the
preparation and design of the said legislation."s

34 See International Conference on the Great Lakes Region ( www.icglr.org/).

35 International Conference on the Great Lakes Region, Protocol on Protection and Assistance to Internally Displaced Persons

(30 November 2006), Article 6.
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IDP participation in drafting legislation and formulating policies (Cont.)

In Turkey, the southeastern province of Van launched an action plan on internal displacement in 2006.
The plan was based on extensive consultation, not only with IDPs but other stakeholders such as
“District Governorates and other local authorities, . . . non-governmental organizations (NGOs), private
sector representatives, business and professional chambers, employer organizations [and] labor unions
... " (section I). The plan envisions prospective participation of IDPs in its implementation, not only as a
means of improving the provincial response but also as an end in itself: “Reducing an implicit ‘culture of
dependency’ envisions the transformation of IDPs from passive recipients of assistance and services into
active citizens involved in decision-making processes as well as service delivery mechanisms who demand
roles of responsibility, especially with regard to determining the type, quality, quantity, place, and priorities
of services” (section Il, para. L).

(2) At the operational level, consultation is necessary when authorities are compelled, for example, for
reasons of public safety, to relocate people from their homes and lands. The Guiding Principles specify
not only that communities be informed and consulted about the need for relocation but also that they be
involved in decisions about the planning and management of their relocation. While consultation should
recognize the basic human right not be displaced on arbitrary grounds, it also makes good sense on a practical
level. When affected persons understand why displacement is necessary and are involved in decisions about
relocation sites and modalities, they are less likely to resist the move and more likely to offer suggestions
to facilitate relocation. Authorities should provide information about the reasons for the relocation and
about the relocation site in a timely fashion. Organization of “go-and-see” visits for representatives of
the community can assuage some of the inevitable concerns about the move and can provide a forum for
suggestions from the community to make relocation easier.

Participatory approaches can be effective in a variety of humanitarian assistance activities, including needs
assessment and distribution of humanitarian assistance, camp creation and management, and livelihood
programs. Those working operationally need to consult IDPs in order to better understand existing needs
and capacities, to effectively target beneficiaries, and to provide the most relevant and efficient forms of
assistance. IDP involvement in humanitarian projects ideally goes beyond initial assessments to include
participation in design, implementation, and evaluation of programs. This type of participation demonstrates
respect for those displaced and can foster greater empowerment among beneficiaries.

Effective participatory approaches are transparent, results-oriented, and perceived as equitable by IDPs.
Many approaches to participatory planning strive to include IDPs who are representative of the diversity of
those displaced in terms of gender, age, ethnicity, religious affiliation, caste, and so forth. That may mean
scheduling sessions with different groups to ensure that IDPs feel free to speak openly. In some cases,
consultations with IDP camp leaders, for example, can be effectively complemented by discussions with
groups of women or ethnic groups not represented in camp leadership. Effective participation should
be planned with sufficient understanding of the cultural and political context as well as the displaced
community’s existing hierarchies. It is important that the process not exclude marginalized groups or put
them at risk. Wherever possible, consultation with host communities should also take place, either in joint
sessions with IDPs or in separate meetings.
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Transparency and good communication are very important. For example, an organization with a mandate
for food assistance may not be equipped to respond to community requests for livelihood programs. Such
misunderstandings can create disappointment or even mistrust when agencies consult with IDPs. Informing
IDPs of an agency’s mandate and capacities from the outset helps to avoid unrealistic expectations.

IDPs may have recently suffered physical or psychological trauma. People maybe too distressed, overwhelmed,
or otherwise unable to participate in the planned activities, meetings, or consultations in the initial phase of
displacement. At the same time, field staff should not underestimate the capacities of the displaced. There
may be some people who are eager to join in planning and decisions that will affect the community. Others
may not wish to participate immediately but may be ready to engage after the initial trauma has decreased.

Experience has shown that agencies carrying out participatory processes at the operational level should take
into consideration

* their ability to access the population;
* their mandate, expertise, and relationship with the community;

* understanding of the IDP community and awareness of relationships between different groups
within the community;

* the extent to which there are recognized IDP leaders who are representative of the population.

Each of these factors may influence how participatory mechanisms are employed. For example, it may be
easier to conduct personal interviews than focus group discussions with urban IDPs who live scattered
across a City.

When possible, trained facilitators should carry out the participatory activities. There are risks involved in
these processes, and experienced staff may be better equipped to manage them. It is important to consider the
needs of participants as well: a facilitator trained to work with children may be best in child consultations, and
temale staft members may be needed to lead sessions when it is more socially or culturally appropriate.

When planning a participatory exercise, it is important to consider IDPs’ availability. Working IDPs may
be too busy to attend meetings during the day, so holding events at different times could allow for a wider
participation. It typically is best to use accessible languages and avoid jargon. The location of participatory
exercises should be considered. For example, in situations in which IDPs are visible to community bystanders,
they may not feel comfortable or secure participating.

A variety of methods have been successful in conducting participatory exercises with IDPs, such as surveys,
focus groups, personal interviews, and storyboarding. Each has benefits and limitations, and one method
may be more appropriate than another in a given situation. It may also be useful to use more than one
method in order to reach different beneficiaries.

IDPs have particular needs for reliable information when making decisions about whether to return to the
community of origin, integrate into the community of displacement, or settle in another part of the country.
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In order to make a voluntary, informed decision, IDPs need to have not only a choice of alternatives, but also
the information necessary to make a choice. That may include provision of telephone cards/mobile phones
so that individuals can speak with members of their community, go-and-see visits by IDP representatives to
communities of potential return, and information from authorities about available reintegration assistance.
In situations in which local integration or settlement in another part of the country is being considered, it is
important to consult with the host communities and local authorities as well as with the IDPs.

K. DURABLE SOLUTIONS

States have the responsibility to ensure that IDPs are able to find a durable solution to their displacement
once the factors that caused their displacement no longer exist. That means providing a process by which
IDPs can make a voluntary and informed choice about the resolution of their displacement and creating the
conditions for that choice to be durable and sustainable.

Principle 28

1. Competent authorities have the primary duty and responsibility to establish conditions, as well as
provide the means, which allow internally displaced persons to return voluntarily, in safety and with
dignity, to their homes or places of habitual residence, or to resettle voluntarily in another part of
the country. Such authorities shall endeavour to facilitate the reintegration of returned or resettled
internally displaced persons.

There are three potential durable solutions: return to the place of former residence, local integration at
the site of displacement, or resettlement to a third location within the country. While the possibilities for
achieving durable solutions may, in cases such as armed conflict, take months or even years to be realized,
experience has shown that the earlier authorities begin to plan for durable solutions, the more effective the
solutions will be. That is because IDPs’ needs or vulnerabilities related to displacement do not necessarily
end once they have physically returned or relocated. For return, resettlement, or local integration to be
both durable and sustainable, such vulnerabilities must be resolved. Key elements for sustainable durable
solutions that allow former IDPs to remain and fully integrate at the location of their choice include the
re-establishment of physical security, restitution of property, access to livelihoods and basic services, and
non-discrimination. These elements are discussed in part III.

CASE STUDY

Planning for durable solutions in IDP policies

In Uganda, the 2004 National Policy for IDPs includes a strong commitment to the principle of voluntary
return in safety and dignity, as well as voluntary resettlement (section 3.4.1). That commitment is backed
by specific undertakings to provide objective and accurate information to IDPs as a precondition to making
informed decisions on durable solutions; to foster family unity and take steps to ensure voluntary decision-
making; to promote IDP participation in planning durable solutions; to prevent any discrimination against
IDPs on the basis of having been displaced; and to support spontaneous return (sections 3.4.1 to 3.4.7).
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IDPs who achieve self-sufficiency during displacement are more likely to restart normal lives once durable
solutions become possible. Therefore, laws and policies on displacement should aim at ensuring that
protection and assistance programs are geared toward enabling IDPs to do so by providing them with the
tools needed for self-sufficiency. During displacement, assistance programs should aim not only to address
the immediate material assistance needs of IDPs, but also to increase their capacity to begin to meet their
own needs again as quickly as possible (see chapters 7 and 13). In all situations, the goal of laws and policies
guiding national responses during displacement should be to encourage reintegration.

L. ADEQUATE RESOURCES

In order to be effective, any national response to internal displacement clearly needs to be backed with sufficient
resources to be implemented as planned. That has several implications for IDP laws and policies.

First, it is important that the drafters of laws and policies have a realistic understanding in advance of what
budgetary funds, human resources, and humanitarian goods (medicine, food, and so forth) are likely to be available.
That underlines the importance of advance consultation with IDPs in situations in which displacement already
has occurred in order to make sure that laws and policies serve to allocate scarce resources to meet clearly understood
and prioritized needs (see section H, above). However, it is also crucial that laws and policies take into account
—and facilitate—the role of domestic and international humanitarian actors in providing aid and assistance
to supplement domestic aid in a coordinated manner (see section G, above, and section M, below;, and chapter 4).

Second, once a decision is made to draft an IDP law or policy, care should be taken to begin coordinating its
development with annual budget cycles and personnel and procurement procedures in order to minimize the
time lag between the passage of the law or policy and the arrival of budgetary resources, appointment and/or
hiring of dedicated staff, or authorization of purchase of the materials and/or premises necessary to give it effect.
Such preparation is especially important in decentralized states, where responses to internal displacement must
take place through coordination between central and regional and/or local levels of government.

Third, where responsibility is assigned to a particular authority (for example, municipalities), it must be
ensured that the authority is provided with the necessary financial means. That may require amending
certain laws and regulations (for example, those relating to fiscal decentralization).

CASE STUDY

Ensuring adequate resources to implement IDP laws and policies

The government of Azerbaijan has taken significant steps to ensure that sufficient resources are allocated to
meet the needs of over 650,000 persons displaced since the early 1990s. As noted in a recent report of the
RSG, “compared to the USD one million allocated by the Government for IDP assistance in 1995, this figure
has risento USD 200 million in 2006, of which 100 come from the State Oil Fund. At the time of the Representative’s
visit, the Government was planning to allocate USD 225 million, 124 from the State oil fund, in 20073

36 “Report of the Representative of the Secretary-General on the Human Rights of Internally Displaced Persons, Walter Kilin,”
Addendum, Mission to Azerbaijan, A/HRC/8/6/Add. 2 (2008), paragraph 19.
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M. COOPERATION WITH INTERNATIONAL AND REGIONAL
ORGANIZATIONS

Cooperation with international and regional organizations that can offer expertise and humanitarian
assistance is an exercise of sovereignty that benefits both state authorities and the internally displaced. In
the case of humanitarian assistance, such cooperation is also a matter of international legal obligation (see
chapter 4). In sudden and large-scale displacement situations, states can also immediately benefit from
cooperation with humanitarian organizations with the mandates and expertise to assist with resource-
intensive and technically complex tasks such as the tracing of missing persons (see chapter 6).

For the purpose of drafting IDP laws and policies, international and regional organizations with experience
in addressing internal displacement can offer increasingly specialized technical assistance in both the drafting
process and the essential elements of IDP regulations. Such technical advising typically draws not only on
knowledge of the latest developments in international law in various sectors of humanitarian work but
also on experience in assisting implementation and analyzing effects of other such laws and policies in the
increasing number of countries that have taken this important step in exercising national responsibility.
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N. SUMMARY: MINIMUM ESSENTIAL ELEMENTS OF STATE
REGULATION

Based on the general considerations in Chapters 1 and 2, authorities should do the following:

1. Adopt a concept of who is an internally displaced person that is consistent with and not narrower
than that used in the Guiding Principles on Internal Displacement. The definition of IDP must
not create a specific legal status that is granted, refused, or ceased in individual cases; it should serve
as a factual description of the circumstances of a person that is used to determine the applicability
of IDP laws and policies.

2. Recognize the right of any IDP to be protected against discrimination on the ground that he or she
is internally displaced as well as against discrimination in relation to other IDPs or non-displaced
individuals and communities on any ground such as race, color, sex, language, age, disability,
property, or birth; religion or belief; political or other opinion; national, ethnic, or social origin;
legal or social status; or any similar criteria.

3. Provide for measures that cover all three aspects of displacement: preventing or minimizing
displacement (for example, by creating disaster mitigation and preparedness plans and training
security forces); responding to needs in the immediate displacement phase; and establishing
conditions necessary for the achievement of durable solutions.

4. Provide for measures to raise awareness of the existence and nature of internal displacement and
provide targeted training on the rights of IDPs.

5. Establish systems for the collection and protection of relevant data.

6. Designate an institutional focal point for IDP issues at the national level and, when appropriate, at
the sub-national level.

7. Vest an institution such as the National Human Rights Commission or the ombudsperson’s office
with the authority and responsibility to monitor and report on the respect and protection of the

rights of IDPs.

8. Ensure the consultation and participation of IDPs in all matters affecting them during all phases of
displacement and provide sufficient information on such matters to enable them to make voluntary
and informed decisions about their future.

9. Provide for the allocation of necessary human and financial resources.

10. Provide the necessary legal basis for cooperation with national and international humanitarian
partners, including provisions to facilitate the immediate entry of humanitarian personnel and
goods, such as by waiving regular visa and customs requirements.
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Chapter 3 sets out issues related to protection from internal displacement. It discusses

the concept of arbitrary displacement, identifies how laws and policies can contribute
to preventing such displacement, and addresses the conditions that must be in place
in order to render permissible those occasional forced evacuations and relocations

that are truly unavoidable.






Chapter 3
Displacement, Evacuations, and Relocations

A. INTRODUCTION

Purpose: The purpose of Section II of the Guiding Principles, comprising Principles 5 through 9, is to
ensure that individuals and groups are not subjected to involuntary displacement except when absolutely
necessary and that in such cases, displacement is not carried out in an arbitrary manner, in violation of
international law. Meeting the obligations identified in the Guiding Principles requires that states prohibit
inherently arbitrary forms of displacement, including through steps to ensure respect for relevant rules of
international humanitarian law in armed conflict settings as well as the imposition of criminal responsibility
for arbitrary displacement that amounts to a war crime or crime against humanity. States should also take
positive steps to prevent foreseeable displacement and mitigate particular populations’ existing vulnerability
to displacement. One crucial component of the latter responsibility is the development of national policies
on permissible evacuations and temporary relocations that ensure that such procedures do not unnecessarily
interfere with the rights of those affected. Finally, when large-scale development projects involve planned
and permanent relocation of affected populations, those projects must comport with existing international

standards in order to avoid human rights violations.

1. Every human being shall have the right to be protected against being arbitrarily displaced from his
or her home or place of habitual residence.
2. The prohibition of arbitrary displacement includes displacement:
(a) When it is based on policies of apartheid, “ethnic cleansing” or similar practices aimed at/or
resulting in altering the ethnic, religious, or racial composition of the affected population;
(b) In situations of armed conflict, unless the security of the civilians involved or imperative military
reasons so demand;
(c) In cases of large-scale development projects which are not justified by compelling and overriding
public interests;
(d) In cases of disasters, unless the safety and health of those affected requires their evacuation;
and
(e) When it is used as a collective punishment.
3. Displacement shall last no longer than required by the circumstances.

Brookings Institution—University of Bern :: Project on Internal Displacement

43



44

PROTECTING INTERNALLY DISPLACED PERSONS:
A Manual for Law and Policymakers

1. Prior to any decision requiring the displacement of persons, the authorities concerned shall ensure
that all feasible alternatives are explored in order to avoid displacement altogether. Where no
alternatives exist, all measures shall be taken to minimize displacement and its adverse effects.

2. The authorities undertaking such displacement shall ensure, to the greatest practicable extent, that
proper accommodation is provided to the displaced persons, that such displacements are effected
in satisfactory conditions of safety, nutrition, health, and hygiene, and that members of the same
family are not separated.

3. If displacement occurs in situations other than during the emergency stages of armed conflicts and
disasters, the following guarantees shall be complied with:

(a) A specific decision shall be taken by a State authority empowered by law to order such measures;

(b) Adequate measures shall be taken to guarantee to those to be displaced full information on
the reasons and procedures for their displacement and, where applicable, on compensation and
relocation;

(c) The free and informed consent of those to be displaced shall be sought;

(d) The authorities concerned shall endeavour to involve those affected, particularly women, in the
planning and management of their relocation;

(e) Law enforcement measures, where required, shall be carried out by competent legal authorities;
and

(f) The right to an effective remedy, including the review of such decisions by appropriate judicial
authorities, shall be respected.

States are under a particular obligation to protect against the displacement of indigenous peoples,
minorities, peasants, pastoralists, and other groups with a special dependency on and attachment to
their lands.

Other relevant principles: 5

Legal foundations:* Taken together, a number of key international law rules serve to prohibit involuntary
displacement of individuals or groups without safeguards to ensure that such measures are unavoidable and
proportionate to an important public aim. As discussed in chapter 5 of this manual, those rules also apply
in situations in which displacement has already occurred, serving to ensure that IDPs are able to undertake
movements necessary for their safety and to end their displacement through voluntary decisions on return,
local integration, or resettlement.

In all situations, all IDPs should enjoy the right to freedom of movement and choice of residence, including
the right to remain where they are, unless involuntary movement is (1) undertaken in a manner provided
for by law; (2) necessary to protect national security, public order (ordre public), public health or morals, or

37 For more details, see Walter Kilin, Guiding Principles on Internal Displacement: Annotations, 2nd ed., Studies in Transnational
Legal Policy 38 (American Society of International Laws and Brookings Institution, 2008), pp. 26-43.
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the rights and freedoms of others; and (3) consistent with other recognized human rights.*® In situations of
armed conflict, both involuntary transfers of civilian populations within their own countries and deportations
across international borders are prohibited except when justified by considerations of their own security or
imperative military reasons, and evacuated persons must be permitted to return to their homes as soon
as hostilities in the area have ceased.* Moreover, any such removals must be carried out in satisfactory
conditions of hygiene, health, nutrition, and accommodation.”” The unlawful deportation or transfer of
civilians in armed conflict or failure to allow their return once any justification ceases may constitute a grave
breach of international humanitarian law.** More generally, acts of arbitrary displacement can amount to
war crimes or crimes against humanity.* Groups with a particular dependency on or attachment to their

homes and lands should receive particular protection from displacement.®

In disaster situations, respect for the right to be free from arbitrary displacement as well as other fundamental
rights, such as the rights to life, physical integrity, and an adequate standard of living, should be protected
through policies and activities that not only respond to humanitarian needs once a disaster has occurred but
also proactively identify and mitigate disaster risk. Protection of the right to life, in particular, requires not
only measures to ensure that authorities refrain from killing but also measures necessary to prevent foreseeable
deaths.* Foreseeability in this sense refers to both the types of disasters or hazards that are likely to strike in
any given area and risk factors that leave particular groups exposed to heightened vulnerability if they occur.
Thus, states have the primary responsibility to protect the people and property in their territory from natural
disasters through measures including the integration of risk reduction into development policies and the
adoption or modification of legislation, “including regulations and mechanisms that encourage compliance
and that promote incentives for undertaking risk reduction and mitigation activities.”* In accordance with
the Hyogo Declaration and Framework for Action of the 2005 World Conference on Disaster Reduction
as well as environmental conventions, such measures should be taken on the basis of dedicated national
legislation and plans that are based on the informed participation of affected communities.*

38 UDHR, Article 13; ICCPR, Article 12. Those rights may be temporarily suspended in cases of officially proclaimed public
emergency. See ICCPR, Article 4.

39 Fourth Geneva Convention, Article 49; First Protocol to the Geneva Conventions, Article 85 (4)(a); Second Protocol to the
Geneva Conventions, Article 17. See also Guiding Principle 6.2 (b). See also First Protocol to the Geneva Conventions, Article
87 (1), and Second Protocol to the Geneva Conventions, Article 4 (3)(e), for movement-related rights of children.

40 Fourth Geneva Convention, Article 49 (3); Second Protocol to the Geneva Conventions, Article 17(1).

41 Fourth Geneva Convention, Article 147, and First Protocol to the Geneva Conventions, Article 85 (4)(a) (defining transfer of
populations within or outside occupied territories as a grave breach entailing individual criminal responsibility).

42 Rome Statute of the International Criminal Court, Articles 6, 7 (1)(d), and 8 (2)(e).
43 ILO Convention No. 169.

44 The right to life is protected in the ICCPR, Article 6; American Convention on Human Rights, Article 4; African Charter
on Human and People’s Rights, Article 4; Arab Charter on Human Rights, Article 5; and European Convention on Human
Rights, Article 6. The existence of positive obligations to take measures to prevent loss of life in disaster situations under such
provisions has been implied by the UN Human Rights Committee in its General Comment 6 of 1982 (paragraph 5) and
expressly confirmed by the European Court of Human Rights in Oneryildiz v. Turkey, Application 48939/99, judgment of 30
November 2004, as well as in Budayeva and others v. Russia, Applications nos. 15339/02, 21166/02, 20058/02, 11673/02 and
15343/02, judgment of 20 March 2008.

45 World Conference on Disaster Reduction, 2005 Declaration, paragraph 4; Hyogo Framework for Action 2005-2015, paragraph 16.

46 World Conference on Disaster Reduction 2005, Hyogo Declaration, paragraphs 2—4; Hyogo Framework for Action 2005~
2015; see also United Nations Convention to Combat Desertification in those Countries Experiencing Serious Drought and/or
Desertification (UNCCD), 33 .L.M. 1328 (1994), Article 5; Aarhus Convention on Access to Information, Public Participation
in Decision-Making, and Access to Justice in Environmental Matters (Aarhus Convention), 38 I.L.M. 517 (1999).
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In practice, evacuation and relocation from disaster-affected areas may be necessary to mitigate the safety and
health consequences of environmental hazards and disasters.*’ In order for an evacuation to be permissible,
there must be a foreseeable, serious, and imminent threat to life. Failure to evacuate affected populations when
those conditions are present is a violation of the state’s duty to protect the life of people under its jurisdiction.

Permanent resettlement of persons affected by large-scale development projects represents a clear interference
with their rights to freedom of movement and choice of residence as well as other human rights. The
resulting displacement is arbitrary unless it is justified by compelling and overriding public interests and
is carried out in a manner that contributes to the continuous improvement in the living conditions of the
affected persons and communities.*®

Regulatory framework: Domestic legal frameworks rarely set out an explicit guarantee of freedom from
arbitrary displacement as such. However, many national constitutions affirm relevant rights, such as the
right to freedom of movement and choice of residence. Moreover, specific rules of law and policy often set
out concrete rules relevant to arbitrary displacement. These include standards such as

* military manuals and other regulations governing the conduct of national security forces;

*  building codes, environmental plans, and zoning regulations;

* laws and policies on civilian crisis management and disaster response; and

* national development plans, legal provisions on expropriation of private or communally held
property, and policies on the resettlement of populations affected by development projects.

In addition to avoiding arbitrary displacement and wrongful loss of life in disasters, in order to mitigate
the effects of any unavoidable displacement, competent authorities should review the relevant national
laws and policies and ensure that they are compatible with human rights requirements necessary to persons
threatened by displacement.

Problems often encountered by IDPs: Thousands are displaced every year by armed conflict, disasters and
environmental hazards, and large-scale development projects. In armed conflicts, people often are obliged
to flee either because of the broader circumstances of the conflict or because they are directly forced to leave
their homes by parties to the conflict. Sometimes civilians have to leave due to dangers arising from the
conduct of hostilities such as shelling and bombing or from remaining remnants of war. In other cases,
people are forced to flee because they are threatened, subjected to extortion or forced recruitment, or because
they fear reprisals or collective punishment. In armed conflict settings, arbitrary displacement is most often
a consequence of violations of international humanitarian law, including disregard for the obligation to at all
times distinguish between civilians and combatants and the prohibition of directing attacks against civilians,
of indiscriminate attacks, and of spreading terror among the civilian population. Arbitrary displacement
also arises in cases of forced evacuations or when orders to leave a certain area not justified on the grounds
of safety or military necessity, as well as when displacement initially justified on such grounds continues
longer than required.

47 Evacuations must be justified on such grounds. See Guiding Principle 6.2 (d).

48 UN Commission on Human Rights, Basic Principles and Guidelines on Development-Based Evictions and Displacement, UN
Doc. E/CN.4/2006/41 (14 March 2006)
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Natural disasters tend to pose the highest risks for the most marginalized and vulnerable members of society,
both in low-income urban areas where there is little supervision of land use and construction standards
and in poor rural areas subject to environmental degradation, floods, and droughts.* In addition, women
tend to be disproportionately affected by major disasters, often as a result of gender discrimination.*® In
many cases, advance planning and action could considerably reduce the risk of unnecessary displacement
or mitigate its effects in situations such as planned evacuations and relocations that cannot by avoided.
Although an increasing number of international standards have been developed to help prevent and mitigate
displacement in disaster settings, national implementation requires a significant change in institutional
focus, from response to preparedness. That change imposes short-term costs in exchange for gains that are
hard to measure (for instance, the number of lives saved by mitigation measures can rarely be quantified).

Development projects, especially large-scale projects, often require relocation of affected populations. Some
relocations may not be fully justified—for example, because the project, with some modifications, could
have been implemented with less severe consequences for affected people. In other cases, relocation is
carried out in a manner that violates the right to life and security or property, because no compensation is
paid or offered sites are not suitable for relocation.

B. CHECKLIST: ISSUES TO BE ADDRESSED BY DOMESTIC LAWS
AND POLICIES

Minimum essential elements of state regulation:

At a minimum, competent authorities should do the following:

1. Recognize the right of persons to be free from arbitrary displacement.

2. Penalize arbitrary displacement in domestic law under circumstances in which it amounts to a
crime against humanity or war crime in accord with the Rome Statute.

3. Take penal and administrative measures to ensure compliance with relevant rules of international
humanitarian law, including rules on the conduct of hostilities and the duty to distinguish between
civilians and combatants and between civilian objects and military objectives.

4. Adopt disaster policies that not only regulate response but also focus on disaster risk reduction and
preparedness.

5. Include in national development plans and resettlement policies a clear statement that forced
displacement or relocation induced by development projects must be authorized by law, justified
by compelling and overriding public interests, required to protect those interests, and carried out
with full respect for the human rights of affected persons. Also include provisions on the procedures
through which any such displacement or relocation will be effectuated, available remedies including
resettlement and compensation, and the right to administrative or judicial review.

49 See UNDP, “Reducing Disaster Risk: A Challenge for Development,” 58 (2004) (hereinafter, “Reducing Disaster Risk”).

50 See, for example, United Nations Department of Economic and Social Affairs, Division for the Advancement of Women,
Making Risk Environments Safer, Women 2000 and Beyond (April 2004), p. 6; Pan American Health Organization, “Gender
and Natural Disasters” (undated) (www.paho.org/English/DPM/GPP/GH/genderdisasters.pdf).
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In order to ensure that every individual’s right to be free from arbitrary displacement is upheld, domestic
laws and policies should:

* recognize the right to be free from arbitrary displacement;

* define arbitrary displacement as a crime in domestic law, at least in cases in which it would amount
to a crime against humanity or a war crime in accordance with the Rome Statute of the International
Criminal Court;

*  Ensure respect for international humanitarian law in order to avoid arbitrary displacement in armed
conflict settings;

» regulateall relevant aspects of disaster risk mitigation and set up the necessary measures, mechanisms,
and procedures, including early warning systems and collection of data on potential hazards and
at-risk groups;

* if evacuations in the event of armed conflict and disaster are undertaken, ensure that they are carried
out a manner that respects the rights and the dignity of those affected;

e ensure sufficient communication and information sharing that the population is informed of
possible dangers and risks;

* provide legal remedies, including criminal investigation and prosecution for neglect of duty, in case
of deaths and displacement caused by a disaster, as well as compensation for the victims; and

* ensure that development-induced displacement occurs only when justified by compelling and
overriding public interests and is carried out in a manner that contributes to the continuous
improvement of the living conditions of the affected persons and communities.

C. NECESSARY ELEMENTS OF STATE REGULATION
Is arbitrary displacement recognized as a crime in domestic law?

States should give effect to their obligations under international humanitarian law and human rights law by

passing domestic legislation prohibiting arbitrary displacement, at least where it amounts to a crime against

51

humanity®® or a war crime’ in accordance with the Rome Statute of the International Criminal Court; they

also should provide for prosecution of those accused of ordering or carrying out such acts.

51 The 1999 Rome Statute defined such acts as follows:
Article 7-Crimes against humanity

1. For the purpose of this Statute, “crime against humanity” means any of the following acts when committed as part of a
widespread or systematic attack directed against any civilian population, with knowledge of the attack: [...]

(d) Deportation or forcible transfer of population [...]
2. For the purpose of paragraph 1: [...]

(d) “Deportation or forcible transfer of population” means forced displacement of the persons concerned by expulsion or
other coercive acts from the area in which they are lawfully present, without grounds permitted under international law.

“The Elements of Crime” (ICC-ASP/1/3) define this crime as follows:

“1. The perpetrator deported or forcibly transferred, without grounds permitted under international law, one or more persons
to another State or location, by expulsion or other coercive acts.
2. Such person or persons were lawfully present in the area from which they were so deported or transferred.
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CASE STUDY

Arbitrary displacement as a crime

Acts of arbitrary displacement that amount to crimes against humanity or war crimes should be defined in do-
mestic law as crimes and be liable to prosecution as such. Examples of such provisions exist in many countries’
domestic legislation.>®
For instance, German law provides for the prosecution for war crimes of anyone who, in connection with an
international or non-international armed conflict, “deports or forcibly transfers, by expulsion or other coercive acts,
a person who is to be protected under international humanitarian law and lawfully present in an area to another
State or another area in contravention of a general rule of international law.™**
Domestic law may go beyond that minimum standard, as exemplified by Article 284A of the Colombian Penal
Code:
“He who arbitrarily, through violence or other coercive measures directed against a sector of the popu-
lation, causes one or several members of it to change his residency, will incur a [prison] sentence of
15 to 30 years, in addition to a fine of 500 to 2000 minimum salaries as determined by law, and a ban
from public office for 5 to 10 years.
This definition [of forced displacement] does not cover population movements caused by the public forces
when it is for the security of the population or for imperative military reasons, in accordance with international
humanitarian law.™>

The perpetrator was aware of the factual circumstances that established the lawfulness of such presence.

The conduct was committed as part of a widespread or systematic attack directed against a civilian population.

The perpetrator knew that the conduct was part of or intended the conduct to be part of a widespread or systematic attack
directed against a civilian population.”

Lk w

The term “forcibly” is not restricted to physical force, but may include threat of force or coercion, such as that caused by fear of
violence, duress, detention, psychological oppression, or abuse of power against such person or persons or another person, or by
taking advantage of a coercive environment.

“Deported or forcibly transferred” is interchangeable with “forcibly displaced.”
52 The 1999 Rome Statute defined such acts as follows:

Article 8~War Crimes

2. For the purpose of this Statute, “war crimes” means [...]

(e) Other serious violations of the laws and customs applicable in armed conflicts not of an international character, within
the established framework of international law, namely, any of the following acts: [...]

(viii) Ordering the displacement of the civilian population for reasons related to the conflict, unless the security of the
civilians involved or imperative military reasons so demand. . ..

“The Elements of Crime” (ICC-ASP/1/3) define this crime as follows:

“1. The perpetrator ordered a displacement of a civilian population.

2. Such order was not justified by the security of the civilians involved or by military necessity.

3. The perpetrator was in a position to effect such displacement by giving such order.

4. The conduct took place in the context of and was associated with an armed conflict not of an international character.

5. The perpetrator was aware of factual circumstances that established the existence of an armed conflict.”
53 See, generally, the ICRC Database on National Implementation of International Humanitarian Law (http://icrc.org/ihl-nat).
54 Germany, Law Introducing the International Crimes Code, Article 1, Section 8 (1)(6).
55 Penal Code of Colombia (as amended on 6 July 2000), Article 284A. Colombia’s “Basic Military Manual” (1995), prohibits

parties to conflict from forcing the displacement of the civilian population (p. 30). With respect to non-international armed
conflicts in particular, the manual states that it is prohibited to “oblige civilian persons to move because of the conflict, except if
security or imperative military reasons so demand” (p. 77).
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How can respect for international humanitarian law be ensured in order to avoid arbitrary
displacement in armed conflict settings?

To minimize the risk of arbitrary displacement in armed conflict settings, competent authorities must
ensure full respect for provisions of international humanitarian law, including those on the distinction
between civilians and combatants.*® Other key obligations include the duty to ensure that all involuntary
movement of civilians is justified on grounds of their own security or imperative military reasons; to receive
such civilians under satisfactory conditions of shelter, hygiene, health, safety, and nutrition; to ensure that
family members are not separated; and to allow all affected persons to return voluntarily to their homes or
places of habitual residence as soon as the grounds for their displacement cease to exist.

Preventive measures also should be taken that prepare security forces in advance to conduct themselves in
accordance with international humanitarian laws, including the following:

*  Competent authorities should issue clear orders and instructions on the obligation of the armed
forces, and anyone acting on their instruction or under their direction and control, to comply with
international humanitarian law.>’

*  Competent authorities must ensure that the armed forces are adequately instructed on the content
of international humanitarian law.*®

*  Competent authorities must make legal advisers available, when necessary, to advise military commanders
at the appropriate level on the application of international humanitarian law, including with respect to
determination of when displacement may be necessary for the security of the affected population or
imperative military reasons and when such grounds cease to exist and return must be allowed.*

*  Competent authorities must encourage the teaching of international humanitarian law to the
civilian population.®

CASE STUDY

Instructions to armed forces in military manuals on allowing civilians displaced in armed
conflict to return as soon as the grounds for their displacement have ceased to exist

Several military manuals reinforce the rule of international humanitarian law that displacement must be
limited in time and that those affected must be permitted to return voluntarily to their homes or places of
habitual residence.®! Kenya's “Manual on the Law of Armed Conflict” specifies that “temporarily removed
persons . . . must be allowed to return or be brought back to their previous location®* Likewise, the “Military
Directive to Commanders of the Philippines” states that “displaced persons and evacuees shall be allowed
and/or persuaded to return to their homes as quickly as tactical considerations permit."®3

56 1CRC, Customary International Humanitarian Law, vol. 1, “Rules,” Rules 1-24.
57 Ibid., Rule 139.

58 Ibid., Rule 142.

59 Ibid., Rule 141.

60 Ibid., Rule 143.

61 See ICRC, Customary International Humanitarian Law, vol. 1, “Rules,” Rule 132.
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All parties to armed conflict are bound by the rules of international humanitarian law. However, in cases
in which non-state actors are responsible for acts of arbitrary displacement in violation of international
humanitarian law, competent authorities, including military commanders, remain responsible for ensuring
that the affected populations are able to move via established escape routes to places of safety; that they are
received under satisfactory conditions of shelter, hygiene, health, safety, and nutrition; that family members
are not separated; and that they are able to return voluntarily without delay when conditions permit.

What are the necessary mechanisms and procedures for disaster risk reduction?

Laws and policies on disaster risk reduction should be based on explicit acknowledgment of the state’s duty
to reduce disaster risk. Such a duty may be implicit in situations in which states have recognized rights
related to disaster risk reduction, such as the rights to development, a healthy environment, life, health, and
an adequate standard of living. In recognizing the duty to reduce disaster risk, states should recognize a right
to disaster information. When lives are lost not as an unavoidable consequence of a disaster but because
authorities neglected their duty to take preventive and protective measures against clearly identifiable and
imminent natural hazards, criminal investigations and prosecution must be undertaken and compensation
paid to victims®* (see below).

CASE STUDY

Assumption of a state duty of disaster risk reduction

Some states have assumed a constitutional duty to reduce disaster risk. Ethiopia's constitution provides that
the “Government shall take measures to avert any natural and man-made disasters."®® Uganda’s constitution
commits the state to “institute an effective machinery for dealing with any hazard or disaster arising out of
natural calamities or any situation resulting in general displacement of people or serious disruption of their
normal life’® Macedonia's constitution mandates “proper urban and rural planning to promote a congenial
human environment, as well as ecological protection and development”®” South Africa’s constitution guarantees

62 Kenya, ‘LOAC Manual “(1997), Precis No. 3, p. 13, cited in ICRC, Customary International Humanitarian Law, vol. 2, “Practice,”

chapter 38, paragraph 702.

63 Philippines, “Military Directive to Commanders” (1988), paragraph 3(e), cited in ICRC, Customary International Humanitarian
Law, vol. 2, “Practice,” chapter 38, paragraph 704.

64 See European Court of Human Rights, Budayeva and others v. Russia, Applications nos. 15339/02, 21166/02, 20058/02,
11673/02, and 15343/02, judgment of 20 March 2008, paragraphs 138-143.

65 Constitution of the Federal Democratic Republic of Ethiopia (1994), Article 89 (3).
66 Constitution of Uganda (1995), Article 23.
67 Constitution of the Former Yugoslav Republic of Macedonia (1991), Article 8.
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Assumption of a state duty of disaster risk reduction (Cont.)

citizens the right to “an environment that is not harmful to their health or well-being,"*® while Ecuador's constitution
establishes “the right to live in a safe environment that is ecologically balanced and free of contamination."®’

Other states have acknowledged a duty to reduce disaster risks in their legislation. Costa Rica’s National
Law on Emergencies and Reduction of Risk provides that “[ilt is the responsibility of the Costa Rican State
to prevent disasters. To this end, all institutions are required to take account of risk and disaster concepts in
their programmes and to include measures to reduce risks in their ordinary work, promoting a culture of risk
reduction” Likewise, Indonesia’'s 2005 Law on Disaster Management states that “the Republic of Indonesia
has the responsibility of protecting all people of Indonesia and their entire native land in order to protect life
and livelihoods, including from disaster[.]"”

A starting point for implementation of the responsibility to reduce disaster risk is the adoption of a
dedicated plan or national legislation. Such a plan or law should decentralize disaster risk reduction tasks and
responsibilities to the local level, both in formal accord with the allocation of competences in federal states
and as necessary to ensure the most efficient use of local knowledge and resources.” Disaster risk reduction
laws and policies also should specify an institutional framework that allows input not only from relevant
agencies and levels of government but also from all other concerned entities within the country, including
civil society and private actors, as well as national Red Cross or Red Crescent societies. Such frameworks
should clearly allocate duties among public actors, including responsibilities for implementation, oversight,
and reporting.

CASE STUDY

Required reporting on disaster risk reduction measures

Pakistan's 2006 disaster management ordinance requires both the national and provincial governments
to make annual reports of their disaster management activities to their respective legislative bodies.”
South Africa’s 2002 disaster management law requires national, provincial, and municipal disaster centers
to submit an annual report to their corresponding legislative body on their activities, the results of their
monitoring of prevention and mitigation initiatives, and any disaster that occurred and problems experienced
as a result, as well as an evaluation of disaster plans and strategies and recommendations.”

68 Constitution of South Africa (1996), Article 24.
69 Political Constitution of Ecuador (1998), Article 23 (6).

70 Costa Rica: Ley Nacional de Emergencias y Prevencién del Riesgo, Decreto Legislativo No. 8488, Expediente No. 14.452,
Articulo 25 (2006) (unofficial translation)

71 Indonesia: Law Concerning Disaster Management (2005), preliminary paragraph (unofficial translation). See also Article 6 of
the same law.

72 See World Conference on Disaster Reduction 2005, Hyogo Framework for Action 2005-2015, paragraph 16 (i)(d) (calling on
governments to “[r]ecognize the importance and specificity of local risk patterns and trends, decentralize responsibilities and
resources for disaster risk reduction to relevant sub-national or local authorities, as appropriate”).

73 See Pakistan, Ordinance No. 40 of 1996, National Disaster Management Ordinance, Articles 29-30.
74 See South Africa: Act No. 57, Disaster Management Act of 2002, Government Gazette No. 24252 (2003), Articles 24, 36, and 50.
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Finally, in order to be effective, disaster risk reduction initiatives must receive adequate funding and
resources.” The budget process should be specific and transparent with regard to how funds are allocated
toward risk reduction objectives.

CASE STUDY

Ensuring funds and resources for disaster risk reduction measures

In Guatemala, the 1996 Law on the National Coordinator for the Reduction of Natural or Man-Made
Disasters provides for the creation of a dedicated National Fund for Disaster Reduction.76 In Pakistan,
a 2006 disaster management ordinance called for the establishment of similar funds at both the national
and the regional level.”” In 2000, the Ethiopian government established a National Disaster Prevention and
Preparedness Fund as well as an Emergency Food Security Reserve (a revolving grain stock).”

Costa Rica’s 2002 disaster management law not only created a national disaster fund but also required all
departments and levels of government to maintain separate budget lines for disaster risk reduction activities
and required all national agencies to direct 3 percent of any budget surplus that they might have each year
into the national disaster fund.” Likewise, Madagascar allocates an annual budget line for disaster risk and
management activities and requires each national ministry to allocate a proportion of its annual budget to
disaster risk reduction and response activities.®

a3

What administrative and technical measures should be undertaken for disaster risk
reduction?

Competent authorities should review and, when necessary, amend rules on development planning, land tenure
and use, zoning, environmental protection, and construction of buildings. Such a review should proceed from
an assessment of existing disaster risks and environmental hazards in recommending concrete measures (for
example, reforestation in flood zones, or upgrading of building codes in earthquake-prone areas).

75 See World Conference on Disaster Reduction 2005, Hyogo Framework for Action 2005-2015, paragraph 16 (ii).

76 See Guatemala: Decreto 109-96: Ley de la Coordinadora Nacional para la Reduccién de Desastres de Origen Natural o
Provocado (1996), Articulo 15.

77 See Pakistan Ordinance, Articles 29-30.

78 See Francois Griinewald and others, “Ethiopia: Real Time Evaluation of the 2006 Emergency Response” (2006), p. 25 (http://
ochaonline.un.org/OchaLinkClick.aspx?link=ocha&docid=1008392).

79 Republica de Costa Rica, Ley Nacional de Emergencias, No. 7914 (February 3, 2002), Articulos 43-46 (www.ifrc.org/what/
disasters/idrl/publication.asp).

80 See United Nations, Disaster Risk Reduction, Global Review 2007, pp. 46—47.
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CASE STUDY

Incorporation of disaster risk reduction in land use zoning, building codes,
and development plans

Development of areas susceptible to flooding can be undertaken in accordance with zoning regulations
designed to minimize residential development and to promote other uses, such as agriculture, which are
less likely to endanger human life and homes.®! For example, Algeria's disaster management law provides
for flood-risk maps setting out zones where no building at all is allowed and other lower-risk areas where
building may be allowed if accompanied by special precautions against the effects of floods.*

In the case of windstorms and earthquakes, a primary risk factor is the resilience of homes and buildings.
Accordingly, review of building codes can reduce the potential displacement, death, and injury resulting from
such hazards. Accordingly, Armenia included the “construction of buildings, engineering nets, hydro-technical
structures, constructions, ways of transport communication, and highways with the necessary levels of safety
and reliability” among the key preventive activities described in its 1998 Law on Population Protection in
Emergency Situations.® In a similar vein, Saint Lucia specifically incorporated powers and procedures for
hazard inspections of potentially dangerous buildings in its Disaster Management Act of 2006.% disaster risk
reduction and response activities.®

More generally, several states have incorporated disaster risk reduction goals into mainstream development
planning. For example, India’'s Disaster Management Act requires “every Ministry or Department of the
Government of India to . . . integrate into its development plans and projects, the measures for prevention or
mitigation of disasters in accordance with the guidelines laid down by the National Authority[.]"* Likewise,
Indonesia’s disaster management law requires both the national and regional authorities to incorporate disaster
risk elements into their development programming and to ensure that “[e]very development activity involving
high disaster risks is equipped with disaster risk analysis as part of disaster management effort in accordance
with power vested"$

Identification and monitoring of imminent hazards and development of early warning systems also are
essential. Undertaking technical measures to avert imminent danger that is foreseeable or could be known
through due diligence is, in accordance with the right to life, one of the positive obligations of competent
authorities in disaster situations. Effective early warning systems can allow both competent authorities and
affected communities to take preventive steps to mitigate the effects of disasters.

81 See United Nations Department of Economic and Social Affairs and others, “Guidelines for Reducing Flood Losses” (2004),
p. 34-35.

82 See Algeria: Law No. 04-20 of December 25, 2004, concerning the prevention of major risks and the management of disasters
in the framework of sustainable development, Articles 24-25.

83 See Armenia: Law on Population Protection in Emergency Situations (1998), Article 4 (www.brookings.edu/fp/projects/idp/
Armenia_ProtectionLaw_1998.pdf).

84 See Saint Lucia: Law, No. 30 of 2006, Disaster Management Act of 2006, paragraph 23.
85 India: Disaster Management Act of 2005, Bill No. LV-F of 2005, paragraph 36 (b).
86 See Indonesia, Law Concerning Disaster Management (2005), Articles 6~7, 9, and 40.
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CASE STUDY

Early warning systems for disaster risk reduction

Nicaragua's disaster management law sets out three color-coded levels of alert for disaster risk that
correspond to various stages of an impending hazard and assigns specific departments and ministries with
monitoring and making public announcements of threats.®” Bangladesh has instituted a cyclone warning
system that mandates that the government begin providing initial warnings on the basis of meteorological
predictions 24 hours in advance of a potential cyclone, announce a “danger stage” 18 hours in advance,
and announce a “great danger stage” 10 hours in advance.®® Bangladesh’'s government also has entered
into partnership with the Bangladesh Red Crescent Society and the International Federation of Red Cross
and Red Crescent Societies to operate a “people-centered” cyclone preparedness program that employs
radio broadcasts and 33,000 village-based volunteers using megaphones and hand-operated sirens to
warn communities of impending storms.*

Collection of information plays a central role in reducing disaster risk. Data about potential hazards (such
as seismological records and meteorological information) are of clear importance, and updated population
data aid authorities in locating areas where the characteristics or livelihood patterns of local populations render
them especially vulnerable to the effects of disasters. Collection of population data should be mandated in law,
carried out or at least coordinated by public institutions, and accorded adequate funding.

CASE STUDY 55

Information collection for disaster risk reduction

South Africa’s Disaster Management Act created a National Disaster Management Centre, tasked to
“act as a repository of, and conduit for, information concerning disasters and disaster management.®
Among the types of information the centre is required to collect are data on hazards, risk factors, and
areas and communities that are especially vulnerable and information on indigenous knowledge of disaster
management.”’ The centre also is required to seek such information from any state organ or person; in the
latter case, the person must comply under pain of criminal sanction.”

In the course of gathering population data and developing and implementing disaster risk reduction laws
and policies, authorities should take gender issues and the needs of marginalized or vulnerable groups into
account, including through effective consultation and ongoing participation in the design and implementation
of disaster risk reduction measures.

87 See Nicaragua, Ley No. 337: Ley Creadora del Sistema Nacional para la Prevencién, Mitigacién, y Atencién de Desastres
(2000), Articulos 26-30.

88 See Asian Disaster Reduction Center, “Total Disaster Risk Management: Good Practices” (2003), p. 66.

89 See International Federation of Red Cross and Red Crescent Societies, “World Disasters Report 2002: Focus on Reducing
Risk” (2002), p. 16.

90 See South Africa, Act No. 57, Disaster Management Act of 2002, Government Gazette No. 24252 (2003), Article 17.
91 Ibid.
92 See ibid., Articles 18 and 60.
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CASE STUDY

Case study: Addressing gender issues and vulnerable groups in disaster risk reduction
laws and policies

In Bangladesh, the 1999 Standing Order on Disaster Management includes a model Union/Municipal Corporation
Disaster Action Plan, which calls for disaster committees to have at least two women representatives,” provide
specialized training for women in how to provide first aid and purify water,’* and draw up lists of families that might
need assistance after a disaster, with special attention to female-headed households.”

In India, the Gujarat State Disaster Management Policy lists “address[ing] gender issues in disaster
management with special thrust on empowerment of women towards long-term disaster mitigation” among
its primary objectives and provides a number of measures in its capacity-building activities with local
communities and civil society groups to promote and support the role of women in disaster mitigation.*

Peru’'s Law Concerning Internal Displacements specifically requires the state “to take measures for the
protection of Andean indigenous peoples, ethnic groups in the Amazon basin, campesino minorities, and
other groups having a special dependency on their land or a special attachment to it."”

How can evacuations be undertaken without causing arbitrary displacement?

Any planned evacuation or relocation must be necessary for the safety of the population involved or, in
armed conflict, for reasons of military necessity. In the context of natural disasters, evacuations can be
ordered and, if necessary, carried out forcibly when the following conditions are met:

*  They have a legal basis. If an evacuation is undertaken without the necessary legal basis, it is unlawful
and therefore arbitrary, constituting a violation of freedom of movement. In emergency situations
and in the absence of a legislative act, such legal basis may take the form of a decree issued by the
executive power.

*  They serve a legitimate aim. There is a serious and imminent threat to the lives or physical integrity
and health of the persons affected that warrants their forcible evacuation.

*  They are proportional. All reasonable, less intrusive measures have been considered or tried but are
insufficient to protect the lives or physical integrity and health of the persons concerned. Forced
evacuation must be considered a last resort, as it constitutes a serious and direct infringement of the
right to freedom of movement. Evacuations cannot be justified solely on the basis of the argument
that other options would be more expensive.

»  They are carried out in a manner consistent with other human rights. The people concerned have been
— informed of the need to evacuate or be evacuated, the site of relocation, and the means of

93 See Bangladesh: Standing Order on Disaster Management (1999), at Annex H, paragraph (2).
94 Ibid., paragraph 9.3-9.4.
95 Ibid., paragraph 12.1.

96 See India: Gujarat State Disaster Management Authority, Gujarat State Disaster Management Policy (http://unpanl.un.org/
intradoc/groups/public/documents/APCITY/UNPANO010616.pdf).

97 Peru’s Law No. 28223 Concerning Internal Displacements (May 19, 2004), Article 9 (www.brookings.edu/projects/idp/Laws-

and-Policies/americas_policies.aspx).
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evacuation, and that information is provided in a manner that is accessible to them and in a
language that they understand,;

— consulted with and enabled to participate in the identification of suitable alternatives, evacuation
routes, and measures that to be taken to safeguard their belongings (both those left behind and
those brought along) and family integrity;

— evacuated in conditions that respect their dignity and safety;

— protected from discrimination during the evacuation and in the place of relocation;

— evacuated to a place that is safe, that allows for living conditions that respect their dignity, and
that does not put them at further risk.

Property left behind should be protected when necessary, and throughout the evacuation process, people
must be informed in a manner that is accessible to them and in a language that they can understand of the
causes and duration of their relocation and of developments related to it.

If undertaken under those circumstances, a forcible or involuntary evacuation may be permissible or even
required under human rights law. As soon as the grounds justifying IDPs’ evacuation and continued absence
from home have ceased to exist, IDPs should enjoy the right to return or to be provided with assistance to
permanently resettle elsewhere if that is their wish.

How can the right to information about possible dangers and risks resulting from
disasters be guaranteed?

States should guarantee that the public has the right to access all information concerning its protection
from disasters. In some states, that duty may be addressed in general legislation on access to governmental
information. However, a number of states have adopted specific legislation on sharing information about
environmental hazards.

CASE STUDY

Case study: Right to disaster information

Several state parties to the Aarhus Convention on Access to Information, Public Participation in Decision-
Making, and Access to Justice in Environmental Matters have codified a specific governmental responsibility
to provide information about environmental hazards to the public upon request.”® The Russian Federation’s
1994 disaster management law provides that “citizens [...] have the right to be informed of hazard[s] they
can be exposed to at certain places of their residence within the [Russian Federation’s] territory as well as
of safety-provision measures"”’

98 See, for example, United Kingdom: Statutory Instrument No. 3391, Environmental Information Regulations (2004), Article
5; Belgium: Loi du 5 aoiit 2006 relative & lacces du public & information en matiére d'environnement, Moniteur Belge (August 8,
2006), at 42538. Aarhus Convention on Access to Information, Public Participation in Decision-Making and Access to Justice
in Environmental Matters (Aarhus Convention), 38 I.L.M. 517 (1999).

99 See Russian Federation : Law on Protection of Population and Areas from Natural Disasters and Human-Created Accidents
(December 21, 1994), Article 18 (1) (unofficial translation) (www.adrc.or.jp/manage.php?URL=./management/RUS/Russia_
Statutel.htm&Lang=en&NationCode=643).
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What legal remedies should be provided in the event of authorities’ failure to reduce
disaster risks?

When competent authorities fail to take reasonable steps to prevent or mitigate disaster risks and that
failure results in aggravated displacement and loss of life and property, victims should be entitled to legal
remedies. On one hand, such remedies should involve a full investigation and disclosure of what acts or
omissions gave rise to the damages incurred by IDPs and surviving relatives, as well as prosecution of any
criminally responsible parties. On the other hand, the victims should be eligible for reparations, including
compensation for the loss of close relatives, destruction of property, and loss of income while displaced (See
chapter 12). In order to avoid the costs of mass litigation to both victims and the state, disaster management
laws could define a statutory right to remedies to be applied through expedited administrative procedures,
allowing large caseloads to be dealt with without primary recourse to the ordinary judicial system.

CASE STUDY

Rights to remedies in disaster management legislation

Indonesia’s disaster management law sets out the responsibilities of national and regional governments
for disaster risk reduction and includes a provision on “dispute resolution” that indicates a preference for
seeking amicable solutions but, when that is not possible, allows for “out-of-court or in-court settlement."1%
A separate provision of the same law also makes it a criminal offense to “implement high-risk development
without disaster risk analysis’®! Likewise, Armenia’s emergency management law provides that “[o]
fficials and citizens are responsible for the breach of the present law . . . and for creating conditions and
preconditions for emergency situation[s] . . . [as] defined by the order of the legislation."'*

How can arbitrary displacement be avoided in development projects?

In fulfilling citizens’ economic, social, and cultural rights, states have the discretion to seek to improve
living conditions through large-scale development projects, such as construction of dams, ports, mines,
industrial plants, railways, highways, airports, and irrigation canals. When no feasible alternatives exist
to implementing such projects in settled areas, displacement will inevitably result. Such displacements
must be planned, as is the case with disaster-induced evacuations and relocations, but presumably they will
be permanent. That represents a significant interference with affected populations’ rights to freedom of
movement and choice of residence, homes, and property.

In order to justify such interference and avoid engaging in arbitrary displacement, competent authorities
should develop and implement laws and policies regulating all cases of resettlement in large-scale
development projects, whether by public or private actors. Such laws and policies should clearly set out the
public interest grounds that may justify displacement and relocation, the procedures by which displacement

100 See Indonesia Law Concerning Disaster Management (2005), Article 47.
101 Ibid., Article 75 (a).
102 See Armenia, Law on Population Protection in Emergency Situations (1998), Article 23.
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is to be effected, the scope of compensation, and the right to administrative or judicial review. Laws
and policies governing planned permanent resettlement of development-affected populations should be
in accordance with well-established international guidelines, including, in particular, the World Bank’s
Operational Policy 4.12 on Involuntary Resettlement as well as the Guiding Principles.’® In particular,
resettlement must be justified by compelling and overriding public interests (Principle 6 (1)(c)), and it must
take place in a manner that does not give rise to human rights violations (Principles 7-9). In order to ensure
human rights compatibility, resettlement laws and policies also should reflect the 2006 Basic Principles and
Guidelines on Development-Based Evictions and Displacement.!® Those principles further clarify the
steps state authorities should take in order to avoid arbitrary displacement in the course of development
projects, identifying criteria for ensuring the adequacy of resettlement sites and noting that voluntary return

to development sites must be facilitated in exceptional instances in which conditions allow for it.!®

103 The World Bank, the Organization for Economic Co-operation and Development, and the Asian Development Bank
have developed policies for the resettlement of development-affected populations meant to ensure that their livelihoods
and standard of living are restored to at least their pre-displacement levels. See World Bank Operational Policy 4.12—
Involuntary Resettlement (January 2001) (http://wbln0018.worldbank.org/Institutional/Manuals/OpManual.nsf/tocall/
CA2D01A4D1BDF58085256B19008197F6); Organization for Economic Co-operation and Development, “Guidelines
for Aid Agencies on Involuntary Displacement and Resettlement in Development Projects” (1991) (www.olis.oecd.org/
olis/1991doc.nsf/ ENGDATCORPLOOK/NT000009A6/$ FILE/DCE1443.PDF); Asian Development Bank, Policy on
Involuntary Resettlement (1995) (www.adb.org/Documents/Policies/Involuntary_Resettlement/default.asp?p=rsttlmnt).

104 UN Commission on Human Rights, “Basic Principles and Guidelines on Development-Based Evictions and Displacement,”
UN Doc. E/CN.4/2006/41 (14 March 2006) (www2.ohchr.org/english/issues/housing/annual.htm).

105 Ibid., paragraphs 55 and 63.
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PART I

Chapters 4 through 16 discuss substantive issues arising during and after
displacement in the order they are addressed in the Guiding Principles. Chapter 4
deals with humanitarian assistance, chapters 7 through 10 with social rights issues
(food, water and sanitation, basic shelter and adequate housing, and health), and
chapter 15 with education. Property and livelihood issues are addressed in chapters
12 and 13. Other chapters cover movement-related rights (chapter 5), family life
(chapter 6), documentation (chapter 11), and electoral rights (chapter 14). Part Il
ends with short references to other regulatory issues that do not necessarily require
IDP-specific regulation. These chapters should be read in conjunction with chapters
1 and 2 that deal with cross-cutting issues that are also relevant in the context of the

topics dealt with in this part of the manual.
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Chapter 4
Humanitarian Assistance

A. INTRODUCTION

Purpose: Principle 3 of the Guiding Principles is meant to protect the right of IDPs to humanitarian
assistance necessary to ensure their survival and the fulfillment of their basic needs. Principle 25 sets out the
primary responsibility of the national authorities to provide humanitarian assistance both through their own
efforts and by facilitating the work of international humanitarian organizations.

1. National authorities have the primary duty and responsibility to provide protection and humanitarian
assistance to internally displaced persons within their jurisdiction.

2. Internally displaced persons have the right to request and to receive protection and humanitarian
assistance from these authorities. They shall not be persecuted or punished for making such a
request.

1. The primary duty and responsibility for providing humanitarian assistance to internally displaced
persons lies with national authorities.

2. International humanitarian organizations and other appropriate actors have the right to offer their
services in support of the internally displaced. Such an offer shall not be regarded as an unfriendly
act or an interference in a State’s internal affairs and shall be considered in good faith. Consent
thereto shall not be arbitrarily withheld, particularly when authorities concerned are unable or
unwilling to provide the required humanitarian assistance.

3. All authorities concerned shall grant and facilitate the free passage of humanitarian assistance
and grant persons engaged in the provision of such assistance rapid and unimpeded access to the
internally displaced.

Other relevant principles: 7(2), 4, 10, 18, 19, 24, 26, 27, and 30.

Legal foundations:'*

Obligation to provide humanitarian assistance: International law does not explicitly
provide for a right of internally displaced persons to humanitarian assistance except in situations of

international armed conflict, where civilians in occupied territories have the right to directly solicit and

106 For more details, see Walter Kilin, Guiding Principles on Internal Displacement: Annotations, 2nd ed., Studies in Transnational
Legal Policy 38 (American Society of International Law and Brookings Institution, 2008), pp. 111-24.
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receive humanitarian assistance from international humanitarian organizations.'”” However, as assistance
is often necessary for the meaningful exercise of rights to adequate food (see chapter 7), water (see chapter
8), housing (see chapter 9), essential medical services (see chapter 10), clothing and other necessities, and,
ultimately, life, certain entitlements to humanitarian assistance are implicit in the provisions of international

human rights'®

and humanitarian law'® guaranteeing a minimum level of subsistence. By securing
humanitarian assistance, states take necessary steps to fulfill displaced persons’ rights to an adequate standard
of living and the highest attainable standard of health.'® All states are obliged to take steps, on their own
and with international assistance and cooperation, to progressively achieve the full exercise of these rights

to the maximum of their available resources and by all appropriate means.'"!
In displacement settings, these obligations mean that

* the competent authorities must use all possible means at their disposal, including requesting,
accepting, and facilitating international humanitarian aid, to provide IDPs with the minimum
essential levels of food, water, shelter, and medical care from the moment that displacement
occurs;!1?

* during the course of displacement, the competent authorities must move as expeditiously and
effectively toward full realization of these rights as possible, without taking any deliberately
retrogressive measures.' In practice, this means continuously identifying steps that can be taken, in
consultation with IDPs and coordination with international humanitarian actors, to provide food,
water, shelter, and health services in a manner that most adequately and appropriately corresponds to
the specific needs of IDPs in general and to particularly vulnerable groups within IDP populations
(see chapter 1, section D).

* in the course of protracted displacement or durable solutions, the competent authorities must
take steps to ensure IDPs non-discriminatory access to humanitarian assistance on terms no less
favorable than those enjoyed by the non-displaced population.

Duty to facilitate and regulate humanitarian assistance: During armed conflict, humanitarian organizations

have an explicitly recognized right to offer humanitarian assistance.’* In all situations of armed conflict,
parties to the conflict are entitled to carry out controls of humanitarian relief, but must allow and facilitate
rapid and unimpeded passage of humanitarian relief for civilians in need, which is impartial in character

107 Fourth Geneva Convention, Article 30: “Protected persons shall have every facility for making application to the Protecting
Powers, the International Committee of the Red Cross, the National Red Cross (Red Crescent, Red Lion and Sun) Society
of the country where they may be, as well as to any organization that might assist them.”

108 In particular, ICESCR, Articles 11 and 12.

109 Fourth Geneva Convention, Articles 49(3) and 55; First Additional Protocol to the Geneva Conventions, Articles 54(2) and
69; Second Additional Protocol to the Geneva Conventions, Articles 14 and (17)(1).

110 ICESCR, Articles 11 and 12.

111 ICESCR, Article 2(1).

112 UNCESCR, General Comment 3 (1991), paragraph 10.

113 UNCESCR, General Comment 3, paragraph 9.

114 Geneva Conventions, common Article 3(2); Second Additional Protocol to the Geneva Conventions, Article 18(1).
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and provided without adverse distinction."® Parties to conflicts must also ensure the freedom of movement
of authorized humanitarian relief personnel essential to the exercise of their functions, subject only to
temporary restrictions on the basis of military necessity, and must protect humanitarian personnel, goods,
and equipment from attacks and diversion from their intended beneficiaries.''® Willfully impeding relief
supplies even amounts to a war crime if it is carried out as part of the use of starvation of civilians as a
method of war.''” Finally, they must ensure that humanitarian relief personnel and their goods and objects

are protected against attacks''®

and that the attackers are punished.”’

In disaster situations, states bear primary responsibility for care of the victims, including through consenting
to and appealing for humanitarian assistance.’® The work of internationally recognized relief agencies in
disaster relief should be facilitated through the waiver of requirements for transit, entry, and exit visas for relief
personnel acting in their official capacity as representatives of such agencies as well the expedition through
minimized customs inspections and documentation requirements and waiver of otherwise applicable duties
or restrictions on export, transit, or import of relief goods and equipment.'*!

Regulatory framework: Most national constitutions protect the right to life and a growing number also
protect social and economic rights relevant for humanitarian assistance, such as rights to shelter, water, food,
or essential medical care. However, few states recognize an explicit right to humanitarian assistance as such.
Although many states have domestic legislation related to specific aspects of disaster response, few have
comprehensive frameworks regulating humanitarian assistance. Mechanisms for the facilitation and regulation
of humanitarian aid in armed conflicts and disasters may be based on decrees or policies in cases where they
merely require new coordination among existing public authorities. Likewise, the humanitarian obligations
and responsibilities of military actors may be set out in policies and particularly in military manuals.

However, new legislation or amendments are likely to be required in several further scenarios related to
humanitarian regulation:

*  The creation of any new domestic humanitarian coordinating body should be based on the passage
of an organic law.

*  Definition of crimes related to humanitarian assistance such as attacks on humanitarian relief
personnel but also diversion or obstruction of aid or sexual exploitation by relief workers should be
set out in criminal codes.

115 Fourth Geneva Convention, Articles 23 and 59; First Additional Protocol to the Geneva Conventions, Article 70; Second
Additional Protocol to the Geneva Conventions, Article 18; ICRC, Customary International Humanitarian Law, Volume I:
Rules, Rule 55.

116 See, for example, First Additional Protocol to the Geneva Conventions, Articles 70 and 71; ICRC, Customary International
Humanitarian Law, Volume I: Rules, Rule 56.

117 Rome Statute, Article 8(b)(xxv).

118 First Additional Protocol to the Geneva Conventions, Article 71(2); ICRC, Customary International Humanitarian Law,
Volume I: Rules, Rules 31 and 32.

119 Rome Statute, Article 8(2)(b)(iii) and 8(2) e)(iii).

120 See, for instance, UN General Assembly Resolutions 46/182 (1991), 45/100 (1990), and 43/131 (1988) affirming the
responsibility of each state “first and foremost to take care of the victims of natural disasters and other emergencies occurring
on its territory.”

121 See “Guidelines for the Domestic Facilitation and Regulation of International Disaster Relief and Initial Recovery Assistance,”
adopted by the 30th International Conference of the Red Cross and Red Crescent (30 November 2007).
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*  Measures necessary to expedite the admission of humanitarian workers from abroad, the import
of aid and equipment, and the domestic registration of humanitarian agencies should be crafted
as amendments setting out exceptions to the ordinary rules in laws on immigration, customs and
registration of legal persons, respectively.

Legislation on humanitarian assistance in many countries covers all relevant situations and beneficiaries, not
just displacement. Displacement-specific laws or provisions may be appropriate in order to address specific
humanitarian needs of IDPs (for example, camps) or situations of particularly large-scale displacement
when separate structures to address the problem are needed.

Problems often encountered by IDPs: As a result of their displacement, IDPs are no longer able to access
fundamental economic and social rights, particularly those related to an adequate standard of living and the
highest attainable standard of physical and mental health.'? As a result, humanitarian aid comes to represent
an important means of fulfilling these rights during displacement with the goal of eventually encouraging
the assumption or resumption of their self-sufficient exercise. However, IDPs often face problems with
both the accessibility and adequacy of humanitarian aid. In some cases, lack of access may result from IDPs’
remote location or lack of information about available aid. In armed conflict situations, humanitarian access
to IDPs may be blocked by ongoing fighting and insecurity; the presence of land mines or unexploded
ordinance; or by lawlessness, fear of reprisal, or widespread gender-based violence, and IDPs may be unable
to reach delivery points themselves for the same reasons. In other situations, arbitrary distinctions between
different categories of IDPs or corruption may prevent access to aid. These factors tend to work most
strongly against precisely those vulnerable groups—such as the elderly and disabled, ethnic minorities, or
unaccompanied women or children—who need assistance the most but may have limited mobility or face
other barriers to access. Moreover, displaced beneficiaries are often not consulted and have little choice but
to accept whatever aid is available, regardless of whether the nature, amounts, or means of distribution of
such aid is appropriate to their needs.

In some cases, the manner in which aid is distributed can give rise to new protection concerns. Examples
include

» failures to consult with vulnerable groups, such as female heads of household, in planning the
distribution of aid, resulting in unsafe or non-transparent systems that deny access to aid to such
groups or expose them to risks of exploitation;

* provision of aid to IDPs in a manner that increase resentment and tensions with surrounding
communities or other groups in the area and could expose IDPs to the risk of attack;

* provision of aid that is insufficient or inadequate, encouraging IDPs to engage in risky coping
strategies such as collecting firewood or other necessities in areas where they are exposed to attack
or sexual assault;

* provision of aid that is religiously or culturally inappropriate and thus unacceptable for religious
minorities or indigenous peoples.

The above problems may be exacerbated by failings on the part of the competent authorities to exercise

122 ICESCR, Articles 11 and 12.
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their responsibility for provision of assistance. In the worst cases, such authorities may deny the existence of
displacement or of any responsibility to provide assistance to those affected and deny entry to international
humanitarian agencies or curtail their access to certain parts of the country or certain communities in
need of assistance. However, even where competent authorities are committed to meeting their assistance
obligations, their intentions may be frustrated by a lack of coherent institutional arrangements and regulatory
mechanisms for coordination of assistance on the one hand or a simple lack of capacity and resources on
the other. In some cases, excessively formalistic registration requirements are imposed on IDPs who have
no access to documentation (see chapter 11). Access for international humanitarian agencies can also be
complicated by the failure to waive or facilitate visa and customs requirements, lengthy procedures for
applying for domestic legal status, and general insecurity or targeting of aid workers. Finally, in some cases
the failures of international actors to coordinate their own roles and presence and to ensure appropriate
assistance can present an obstacle.

B. CHECKLIST: ISSUES TO BE ADDRESSED BY DOMESTIC LAWS
AND POLICIES

Minimum essential elements of state regulation:

At a minimum, competent authorities should do the following:

Create a mechanism responsible for coordinating the provision of humanitarian assistance to IDPs.

1. Assign to relevant authorities or organizations at the national and local levels clear and specific
obligations in the area of humanitarian assistance to IDPs and provide them with the necessary
means to do so.

2. Establish mechanisms and procedures to identify beneficiaries of humanitarian assistance on the
basis of need and particular vulnerability.

3. Determine criteria for the delivery of humanitarian goods and services in accordance with recognized
international minimum standards.

4. Set up criteria and mechanisms ensuring humanitarian access to all persons in need.

5. Eliminate any obstacles hindering the provision of humanitarian goods from domestic sources,
such as subsidies or price regulations on domestic commodities that set their prices above global
prices.

6. Facilitate the import and internal transport of humanitarian goods not sufficiently available
domestically (for example, by waiving or relaxing import restrictions and quotas, customs duties,
and other taxes) and the speedy entry of foreign humanitarian workers and organizations to the
country (for example, by streamlining visa requirements and expediting permits).

7. Provide for the criminal penalization of attacks by state as well as non-state actors against
humanitarian relief personnel and their material, transport, and supplies when such attacks would
amount to a war crime under the Rome Statute.

8. Provide, in the aftermath of an armed conflict, other situations of violence, or natural or man-made
disasters, for humanitarian assistance for a transitory period as well as measures to reestablish food
security and the provision of water and sanitation, health services, and education at the locations

where IDPs find durable solutions.
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In order to ensure that IDPs can exercise their right to be provided with humanitarian goods and services
necessary to ensure their survival and the fulfillment of their basic needs during and after displacement,
domestic laws and policies should

* setout a system for coordination and facilitation of humanitarian aid linking competent ministries,
military and security forces, relevant levels of government, and domestic and international
humanitarian actors;

* assign clear powers and responsibilities to provide humanitarian assistance to relevant authorities
and governmental agencies or non-governmental organizations at the national as well as local level
and provide them with the necessary means to fulfill these tasks;

* set out obligations to make full information on available humanitarian assistance accessible to
all IDPs in a language they understand as well as to involve IDPs, including marginalized and
vulnerable groups, in the planning and implementation of assistance programs;

* set out clear procedures for assessing the need for international humanitarian aid and initiating
invitations to international agencies—or responding to their offers—in a systematic manner.
International humanitarian actors should be legally entitled to facilitated procedures for domestic
registration and legal personality; visa and entry procedures for international personnel; customs
procedures for the import of humanitarian aid and equipment; as well as access, protection, and
support in providing aid.

* ensure humanitarian assistance to all persons who are in humanitarian need, regardless of the causes
of their need or whether they are displaced or not. Such provisions must be specific in the sense
of guaranteeing access to particular humanitarian goods and services in quantities and of a quality
corresponding to their specific needs as well as minimum international standards.

* exclude or abolish fees and remove excessive bureaucratic requirements in the provision of
humanitarian aid;

* set out eligibility criteria based solely on need in cases in which distribution of humanitarian goods
and services requires registration of the recipients. In principle, such registration should not entail
the creation of a domestic legal status for IDPs.

* target humanitarian aid toward assisting IDPs in attaining or resuming sustainable livelihoods and
economic self-sufficiency, both during displacement and in the context of durable solutions;

* set out effective monitoring, quality control, and individual complaint mechanisms to guide the
implementation of laws and policies on humanitarian aid;

*  define attacks on humanitarian workers and their material and goods as well as obstruction and diver-
sion of humanitarian aid and sexual exploitation of recipients by aid workers as domestic crimes.

C. NECESSARY ELEMENTS OF STATE REGULATION

Who should be involved from the outset in coordinating the provision of humanitarian
assistance to IDPs?

At the national level, humanitarian assistance should be one of the central issues dealt with by an institutional
coordination mechanism for addressing displacement (see chapter 2, section G). Such a mechanism entails a
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clear system for decision-making and coordination among all relevant actors. National disaster and emergency
laws and policies (including IDP laws and policies) should specify the respective roles and responsibilities
among various ministries and bodies at the national level as well as with respect to provincial and local
bodies. Such frameworks should also regulate coordination with the military and security forces as well
as non-governmental bodies with important humanitarian functions, such as domestic relief associations,
human rights monitoring bodies, and international humanitarian agencies.

At the national level, successful coordination has often been based on the creation of both a central
executive office and a commission that links the high-level policy-making structure with one or more
technical committees. In such cases, the central executive office should also be charged with ensuring the
facilitation, coordination, and quality monitoring of international assistance. Coordination between the
national and provincial or local levels should take into account the important role that the latter often play
in implementing decisions taken at the central level and their greater understanding of local circumstances
and contextual factors.

CASE STUDY

Case study: National coordination of humanitarian assistance

Disaster management offices in Tanzania and Colombia are located directly within the prime minister's
office, providing them with the authority to coordinate the work of powerful line ministries.'?* Nicaragua's
National System for the Prevention, Mitigation, and Response to Disasters (SINAPRED) provides for parallel
committees and executive disaster offices at the national, regional, and municipal levels, with clear lines of
communication between them and the incorporation of civil society at each level.”** A similar approach is
taken by Uganda and Angola in their respective IDP policies.

In Sri Lanka, the Consultative Committee on Humanitarian Assistance (CCHA) is a high-level forum
for coordination and policy-making led by the Minister of Disaster Management and Human Rights and
attended by key ministries, United Nations staff, and key bilateral donors. There are subcommittees on IDP
resettlement and welfare, logistics and essential services, livelihoods, health, and education.'?

An important role for humanitarian coordination mechanisms is to coordinate relations between civilian
authorities and the police and security forces. IDP laws and policies—or those addressing disasters and
emergencies more broadly—should assign clear roles related to the protection of civilians and humanitarian
aid to both the military and the police. As a general matter, the following principles should apply:

*  The police should have an explicit mandate in national law to protect civilians, including IDPs, and
humanitarian aid providers. This mandate should be separate from any role assigned to the military,

123 See InterWorks, “Model for a National Disaster Management Structure, Preparedness Plan, and Supporting Legislation,”
(July 1998), p. 5 (www.undmtp.org/).

124 See Decreto No. 53-2000, Reglamento de la Ley Numero 337, Ley Creyadora del Sistema Nacional para la Prevencién,
Mitigacioén, y Atencién de Desastres (www.ifrc.org/what/disasters/idrl/publication.asp).

125 “Report of the Representative of the Secretary-General on the Human Rights of Internally Displaced Persons, Mission to Sri
Lanka,” A/HRC/8/6/Add.4, paragraph 25.
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and the police should remain independent of the military.

* Responsibility for the security of IDPs in camps or other collective shelter arrangements should
be clearly set out. As a general rule, the military should be responsible for security only outside
the perimeter of camps, while the police may be present within camps in order to provide security
among their residents.

*  The military may play a role in relief activities, but this role should be clearly limited to supporting
civilian humanitarian actors in order to avoid undermining their perceived neutrality. Appropriate
military roles include providing transportation and facilitating logistics upon request and repairing
infrastructure. Military actors should not be involved directly in the distribution of assistance.'?

*  The military should be trained on human rights and humanitarian law principles related to IDPs
as well as international humanitarian quality standards, and required to comply with these rules.
The military must at all times respect the principles of humanity and impartiality, for instance,
by refraining from conditioning humanitarian assistance on the provision of information or other
collaboration by affected persons.

CASE STUDY

Allocation of police and military responsibilities for IDP security in Uganda

The Ugandan National Policy for IDPs clearly allocates responsibility between the army (the Ugandan
Peoples Defence Forces, or UPDF) and police in protecting IDPs, both during displacement and in the
context of return and resettlement:

“The Ministry of Internal Affairs, in consultation with the Ministry of Defence shall provide protection
to IDPs camps and places of resettlement. The police will be responsible for maintaining law and order
among the displaced communities and communities where the displaced persons are returning or resettling
including night commuters.

The UPDF shall ensure protection of the perimeters and areas surrounding IDPs’ sites and during return
and resettlement, deploy to deter and halt armed attacks on the former internally displaced until such a time
when their security is ensured.

The UPDF, the Uganda Police and specialized units of other national security agencies shall ensure the
security of the personnel of humanitarian and development agencies.*

Humanitarian coordination mechanisms should also facilitate the inclusion of national Red Cross or Red
Crescent Societies'”® and similar domestic relief societies in responses to displacement. Laws and policies
on disasters, emergencies, and internal displacement should promote the operation of such societies, by
guaranteeing them appropriate assistance and assigning them appropriate roles in planning and implementing

126 This is the strong recommendation for military actors involved in international assistance activities in the “Oslo Guidelines on
the Use of Civil and Military Assets in Disaster Relief” (as revised in 2006) (www.ifrc.org/idrl) and Inter-Agency Standing
Committee, “Guidelines on the Use of Civil and Military Assets in Complex Emergencies” (2003) (www.humanitarianinfo.
org/iasc).

127 Republic of Uganda, The National Policy for Internally Displaced Persons (2004), p. 19.

128 In many countries, they are the most important relief actors apart from the government. There are currently 185 recognized
national societies within the Red Cross and Red Crescent Movement, representing more than 20 million active volunteers.
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129 State authorities should recognize such organizations and may coordinate their work but

disaster response.
must also respect their independence and allow them to work purely according to humanitarian principles,

as well as to seek and receive foreign funding and donations.

CASE STUDY

Facilitation of the work of domestic relief societies in Venezuela

The Venezuelan law on civil protection provides that qualified personnel of “voluntary organizations” providing
disaster relief in conjunction with the civil defense authorities be provided logistical assistance as well as life
and accident insurance in the course of their activities.!*°

In responding to displacement, coordination mechanisms must also ensure that the displaced—and
particularly vulnerable categories of IDPs—have the opportunity to participate meaningfully in the
planning and implementation of humanitarian aid programs (see chapter 2, section I). In the past, assistance
programs have often provided aid in a “take it or leave it” manner with planning from the top down. Such
approaches have left IDPs with little means of influencing the process, resulting in aid programs that may
have been inappropriate in light of IDPs’ particular cultural, health, or culinary needs or implemented in a
manner raising protection concerns, for instance, by leaving women without independent access to food aid
and therefore liable to exploitation by male food recipients or by distributing aid in a manner that left the
recipients exposed to attacks by others seeking to divert it. A key precondition for successful consultation is
that IDPs are fully informed on potential benefits and approaches to distributing them.

CASE STUDY

Dissemination of information on IDP assistance in Uganda and Nepal

Uganda's national policy provides that the Ministry of Information must ensure free broadcast of information
concerning assistance to IDPs on all mass media under its control, provides for support for long-distance
radios for local IDP committees and bodies, and commits the Ministry of Information to work with other
branches of government to further distribute information.’! Nepal's 2007 policy provides for “massive
dissemination” of information on IDP relief programs and calls for IDP organizations to be “involved in the
process of delivery of services!!%?

129 In order to be recognized, a national Red Cross or Red Crescent society must be given a formal role under domestic law as an
“auxiliary to the public authorities in the humanitarian field,” while at the same time retaining “an autonomous status which
allows it to operate in conformity with the Fundamental Principles of the Movement.” See “Statutes of the International Red
Cross and Red Crescent Movement,” Article 4.

130 Ley de la Organizacién Nacional de Proteccién Civil y Administracién de Desastres, Articulo 21, Official Gazette of the
Bolivarian Republic of Venezuela, No. 5.557 (November 13, 2001).

131 Republic of Uganda, The National Policy for Internally Displaced Peoples, pp. 38-39.
132 “Nepal Policies on Internally Displaced Persons,” Sections 8.2.10 and 8.2.13.
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How should international assistance be requested and facilitated?

IDP and national disaster laws should clearly set out procedures for determining when international
assistance is required and requesting such assistance, including specification of the responsible organs for
undertaking these actions. While keeping in mind the basic obligation not to arbitrarily refuse consent to
offers of humanitarian aid, national coordination mechanisms should engage in a dialogue with international
actors to ensure that the aid provided meets quality standards, is culturally appropriate, and is of a nature
and quantity that meets the specific needs of IDP populations.

CASE STUDY

National obligations and procedures for appealing for international assistance

Peru’s law concerning internal displacements, specifically provides that “when the magnitude of the problem
demands it, the State must call upon the participation of International Organizations, including Agencies of
the United Nations System, in order to participate in terms of protection and assistance or to collaborate in
an advisory capacity."'3

Colombia’s law on IDPs provides that “the forcibly displaced have the right to request and receive
international assistance and that engenders the international community’s corresponding right to provide
humanitarian assistance'3

In Fiji, the National Disaster Management Plan of 1995 provides that an initial appeal, either general or
to specific countries, is made by the Prime Minister on the advice of the National Disaster Controller, a high-
level official.’*®> Once this overarching appeal has been made, specific requests for particular elements of
operational support and relief assistance are made by the National Disaster Controller through the Ministry
of Foreign Affairs, after consultation with the Emergency Committee (composed of a number of ministries
and the Fijian Red Cross). Even before the government has made an official appeal, recognized NGOs may
seek support from their respective international organizations, provided the National Disaster Controller is
notified.

IDP laws and policies should provide for the rapid and systematic entry of humanitarian workers into
the country. This includes rules for expediting or waiving visa and work permit requirements for relief
personnel. National law should also eliminate unnecessary restrictions and bypass lengthy procedures for
customs clearance of relief goods and equipment, waive customs duties and tariffs on relief consignments,
and remove any obstacles to internal transport of such goods and equipment. Such provisions should also
apply in cases where it is vital to move humanitarian personnel, goods, and equipment through countries
not experiencing displacement in order to address a crisis in another country in the region.

133 Republic of Peru, Law No. 28223 Concerning Internal Displacements (2005), Article 4.2.
134 Republic of Colombia, Law No. 387 (1997), Article 2.

135 See International Federation of Red Cross and Red Crescent Societies, “Fiji: Laws, Policies, Planning and Practices on
International Disaster Response (July 2005),” p. 14-15 (www.ifrc.org/idrl).
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CASE STUDY

Facilitating the legal entry of humanitarian workers and the import of relief goods

The Norwegian Immigration Act of 1998 and its implementing Regulations allow for the issuance of a
temporary “emergency visa" where “strong grounds so indicate that the reason that the visa is lacking is
deemed excusable” and for special treatment in the issuance of a work permit for persons “engaged in
activity of an ideal or humanitarian nature” so long as “the need for foreign labour is deemed to be essential
to the activity."1%¢

In Guatemala, national law provides for the deployment of “Centers for the Coordination of Humanitarian
Assistance” consisting of mobile teams of representatives from the various ministries and governmental
departments with authority over the entry of persons, goods, and equipment into the country at air, sea, and
land ports in order to provide speedy processing for international relief. This system was successfully tested
for the first time during the response to Tropical Storm Stan in 2005.1%”

Domestic law should also allow for expedited procedures for the registration of foreign humanitarian
organizations and for them to benefit quickly from the legal personality necessary to open bank accounts,
enter into contracts, and hire staff. To the extent possible, they should also be exempted from taxation.'*
In disaster and displacement settings, these registration procedures should be administered by the state’s
coordination mechanism. Like quality control, domestic coordination of international aid is an element of
a state’s duty to ensure that aid reaches those in need, and it can also substantially improve the impact of
international aid.’” Particularly in armed conflict situations, however, such coordination must allow for
a substantial degree of independence for humanitarian organizations to fulfill their mandates and not be

perceived to be under the control of a party to the conflict.

How should the obligation to provide humanitarian assistance be integrated into
national law?

Domestic legal frameworks regulating disaster management, civil protection and rehabilitation in situations
of civil unrest or armed conflict and resettlement of persons affected by publicly-funded development projects
should create clear obligations to provide humanitarian assistance or even guarantee a right to such assistance
to all IDPs who are in humanitarian need without regard to the cause of their displacement. Provisions

136 See Act Concerning the Entry of Foreign Nationals into the Kingdom of Norway and their Presence in the Realm
(Immigration Act), No. 64 (June 24, 1998, and as updated on July 28, 2000), Section 113; Regulations Concerning the Entry
of Foreign Nationals into the Kingdom of Norway and their Presence in the Realm (Immigration Regulations), Decree No.
1017 (December 21, 1990, and as updated on January 1, 2000), Section 4a(b).

137 See International Federation of Red Cross and Red Crescent Societies, “Legal Issues in the International Response to Tropical
Storm Stan in Guatemala (2007), p. 20.

138 For international organizations, such as the United Nations, such exemptions are required by the doctrine of privileges and
immunities. Similar rights have been extended to the international components of the Red Cross and Red Crescent Movement.
See, generally, International Federation of Red Cross and Red Crescent Societies, “Background Information Sheet: Privileges
and Immunities and Disaster Relief” (April 26, 2006) (www.ifrc.org/what/disasters/idrl/publication.asp).

139 See, for example, International Federation of Red Cross and Red Crescent Societies, “World Disaster Report 2002,” p. 70,
which notes that “one of the most striking lessons from both years of flooding is that coordination of the relief effort worked
best when Mozambicans led—or fully participated in—all aspects of the disaster response.”
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setting out rights to humanitarian aid should also include a right to request and receive humanitarian
assistance from any party in a position to provide it, including international humanitarian organizations,
domestic relief societies and authorities exercising de facto control over territories where populations find
themselves in humanitarian need in armed conflict situations, without fear of reprisal or punishment.

CASE STUDY

Legal right to humanitarian assistance in Indonesia

Indonesia’s recently adopted law on disaster management provides that “every person affected by a
disaster [defined broadly to include “events that threaten and disrupt lives and livelihoods caused either by
natural and/or non-natural and man-made factors to claim a toll, environmental damage, loss of assets, and
psychological impact,'] is entitled to assistance fulfilling basic needs**

Obligations to provide humanitarian assistance and respective rights should be specific in the sense of
guaranteeing access to particular humanitarian goods and services including shelter, food, water, essential
medical care, sanitation, clothing, and other necessary goods. Legal entitlements to humanitarian aid should
be framed in a manner that anticipates the foreseeable humanitarian needs of IDPs in the context of local
factors such as climates and typical livelihood and culinary needs. However, they should also be open-ended
in order to accommodate other needs that might arise.

CASE STUDY

Specification of assistance entitlements in Japan, Thailand, and Angola

The Japanese Disaster Relief Act provides that prefectural governors shall ensure, among other things:
“1) Provision of accommodations (including emergency temporary housing); 2) Distribution of cooked rice
and other foods, supplies of drinking water; 3) Distribution and/or loan of clothing, bedding, and other basic
necessities; 4) Medical and natal care; 5) Rescue of disaster victims; 6) Emergency repairs of housing
subject to disaster; 7) Distribution and/or loan of funding, equipment, and materials required to maintain
livelihoods; 8) Distribution of school supplies 9) Interment; 10) Other matters in addition to those in the
preceding sub-paragraphs as specified by government ordinance."*

The Thai Ministry of Finance has issued a detailed set of criteria and practice of providing assistance for
disaster victims in case of emergency setting forth rules and amounts of cash assistance to be provided to
victims of natural disasters, with precise amounts to cover meals, kitchen utensils, purchase of clean water,
bedding, soap, washing powder, toothpaste, buckets, gasoline, and a number of other items. However, this
document takes into account the possibility of unanticipated humanitarian needs through a clause stating
that “in case it is necessary to provide assistance beyond these criteria and practice, an approval should be
sought from the Ministry of Finance”.#*

140 Indonesia, Law Concerning Disaster Management (2007), Articles 1(1) and 26(2).

141 Disaster Relief Act of 1947, Law No. 108 (October 18, 1947, as amended on December 25, 1984), Article 23, (www.ifrc.org/
what/disasters/idrl/publication.asp).

142 See Thailand’s Ministry of Finance, “Criteria and Practice of Providing Assistance for Disaster Victims in Case of Emergency”
(2003), B.E. 2546 (www.ifrc.org/what/disasters/idrl/publication.asp).
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Specification of assistance entitlements in Japan, Thailand, and Angola (Cont.)

The Angolan “Regulations for the Application of the Norms on the Resettlement of Displaced Populations”

sets out specific entitlements for IDPs in transition and in resettlement for food (equivalent to 2,100
kilocalories or kcals), various types of kitchen utensils, bedding, soap, health care, medication, and other
items and services.!®

In any cases in which IDP laws or policies set out specific quantities of aid to be given per individual or

household, the amounts should proceed from any relevant recognized international standards'* but be

appropriate in light of local contextual factors. Matters to consider include factors related to demand, such
as the specific needs of IDPs (including vulnerable subgroups) in light of their cultural traditions, the local
climate, and so on, as well as factors related to supply, such as available stocks of humanitarian goods and the

capacity of roads and other transportation links to places where IDPs are located. Laws and policies should also

identify minimum quality standards, for example, for the potability of water or quality of food and materials as

well as the actual conduct of assistance. Finally, provision of humanitarian aid generally—and essential medical

care in particular—should in principle not be subject to fees or excessive bureaucratic requirements.

CASE STUDY

Domestic regulation of the quality of humanitarian aid

Peru’s 2004 law on internal displacement provides that “at the time of providing the assistance, international
humanitarian organizations and the other competent agencies shall extend due consideration to the protection
of the needs and human rights of the internally displaced persons and shall adopt timely measures in this
regard. In that activity, the aforesaid organizations and agencies shall respect the pertinent national and
international standards and codes of conduct'#

In responding to the 2004 tsunami, the Sri Lankan authorities required that all transitional housing
structures must comply with the Sphere Handbook’s minimum standards.’* In the same context, Indonesia
required international recovery assistance providers to submit plans indicating how they would involve

143

144

145

146

See Republic of Angola, “Regulations for the Application of the “Norms on the Resettlement of Displaced Populations” (July
20, 2001) (www.internal-displacement.org).

Such as the Sphere Standards; see the Sphere Project, “Humanitarian Charter and Minimum Standards in Disaster Response,”
2004 ed. (Geneva 2004) (hereinafter Sphere Standards).

Republic of Peru, Law No. 28223 Concerning Internal Displacements (2004), Article 12 www.brookings.edu/projects/idp/
Laws-and-Policies/peru.aspx.

See “Transitional Shelter—Summary of Government Policy and Present Discussion on Utilities (Water & Electricity)
(Draft),” UNHCR Media Release, dated 7 July 2005 (www.humanitarianinfo.org/srilanka/catalogue/Files/Reference/
Guidelines/United%20Nations/gl_Transitional%20Shelter%20Summary%200£%20Governmnt%20Policy%20And %20
Present%20Discussion%200n%20Utilities%20( Water%20&%20Electricity).pdf).
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Domestic regulation of the quality of humanitarian aid (Cont.)

local communities and rehabilitation actors in their projects and to abide by a code of ethics.'*” Similarly,
in Pakistan, the government signed an agreement with local and international humanitarian organizations
working on earthquake reconstruction to abide by a version of the Code of Conduct for the International
Red Cross and Red Crescent Movement and Non-Governmental Organizations in Disaster Relief.*®

IDP laws and policies providing for humanitarian assistance should ensure that particularly vulnerable
groups of IDPs, such as unaccompanied women and children or the disabled and elderly—are identified,
consulted as to the nature of their particular humanitarian needs and provided with aid accordingly (see
chapter 1, Section D).

CASE STUDY

Attention to the needs of vulnerable groups for aid

Azerbaijan’s law concerning the Protection of Civilian Persons and the Rights of Prisoners of War makes
specific reference to “special attention” for vulnerable groups.!* Similarly, Nepal's IDP policy provides
that its humanitarian relief efforts for IDPs will “tak[e] into consideration the conditions of such vulnerable
displaced persons as orphan children not having guardians, pregnant women, single women and mothers
with small children, disabled and aged persons, the facilities of humanitarian assistance and treatment will
be provided with priority"1°

How should IDPs be registered and de-registered for humanitarian aid?

As discussed in chapter 1, section B, in cases in which distribution of humanitarian goods and services
requires registration of the recipients, eligibility should be based solely on specific need and should not
entail the creation of a domestic legal status for IDPs. Given the essential and time-sensitive nature of
humanitarian aid, it is doubly important that any such registration process be accessible and swift, and that
negative decisions be subject to an effective appeals process. Domestic law must guarantee that routes to aid
eligibility exist for all persons in humanitarian need.

147

148

149

150

See “Decree of President of the Republic of Indonesia Number 69 of 2005 Concerning Participation of Foreign Organizations/
Individuals in Providing Grants for the Rehabilitation and Reconstruction of the Region and Life in Nanggaroe Aceh
Darussalam Province and Nias Islands in North Sumatra Province” (November 14, 2005).

See “Government Welcomes Code of Conduct for NGOs in Quake-Affected Bagh,” UN OCHA’s Integrated Regional
Information Networks (IRIN) (June 13, 2007).

See Roberta Cohen and others, eds., The Guiding Principles on Internal Displacement and the Law of the South Caucasus: Georgia,
Armenia, Azerbaijan (Brookings Institution and American Society of International Law, 2003) (hereinafter the Law of the
South Caucasus), p. 280.

“Nepal National Policy on Internally Displaced Persons” (2007), Section 8.2.4, (www.brook.edu/fp/projects/idp/idp_policies_
index.htm).
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The goal of humanitarian aid, both during displacement and in the context of durable solutions, should be
to assist IDPs in attaining or resuming sustainable livelihoods and economic self-sufficiency. In practice,
this means that aid programs should be designed in consultation with IDP communities and targeted
toward their most vulnerable members in a manner that avoids open-ended or non-conditional transfers
of cash or goods and that encourages positive coping mechanisms and the practice and transfer of existing
livelihood skills. Aid should be provided in a manner that facilitates sustainable access to necessities such
as food, water, and shelter with a view toward the reintegration of IDPs into society (see chapters 6 to 9).
Consideration should be given to transitional solutions in which IDPs who have not achieved economic
self-sufficiency are integrated into any generally available programs, such as social welfare systems, in order
to provide necessary services in an affordable manner. Otherwise, consideration should be given to means
of gradually shifting from free provision to cost sharing, with IDPs eventually required to, for example,
make rental or installment payments for shelter and pay reasonable fees on the basis of equity for medical
services.

How can humanitarian aid for IDPs be monitored and improved over time?

The provision of humanitarian goods and services should be monitored and subject to continuous quality
control. IDPs should be continuously consulted on the adequacy of health-related responses and should
participate in planning these services and facilities throughout the process. In monitoring the provision
of aid, the criteria of adeguacy should not be stated in a static way but should be adapted to changing
circumstances including continual improvement of the selection, targeting, and distribution of humanitarian
goods and services with the goal of not only meeting immediate needs but also encouraging long-term self
reliance. When individual IDPs allege that access to humanitarian assistance has been interfered with, laws
and policies should explicitly give them recourse to judicial remedies, such as appeals against decisions on
ineligibility for aid and compensatory measures in a case of wrongful decisions.

For the purposes of monitoring and evaluating the day-to-day effectiveness of assistance programs,
courts may not be as well suited as are administrative bodies with the requisite technical expertise and
a mandate to analyze the entire system and provide recommendations for improving it, rather than to
examine individual complaints. IDP laws and policies should therefore include non-judicial mechanisms
for the contemporaneous monitoring of aid processes. Such monitoring should focus on the adequacy,
integrity, quality, and coordination of humanitarian responses to displacement, with a specific institution
or institutions given the authority to accept complaints in order to both correct problems in individual
cases (such as the wrongful denial of aid to persons in humanitarian need) and to make recommendations
about how the overall system could be improved. national human rights institutions (NHRIs) are often
particularly appropriate to play such a role, given their independence, credibility, commitment to human
rights, and established practices for acting on individual complaints.
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CASE STUDY
Monitoring of aid distribution by NHRIs

In 2002, the Sri Lanka Human Rights Commission (SLHRC) started a very successful IDP project supported
by the United Nations High Commissioner for Refugees that created seven regional offices for addressing
IDP complaints and issues, many of which related to the (non-) delivery of humanitarian assistance.'! In the
wake of the 2004 tsunami, the SLHRC also created a Disaster Relief Monitoring Unit, with the responsibility
of monitoring both government and non-government sector aid, consulting with beneficiaries, and advising
operational departments of the government.* |t received and acted on a large number of complaints (up to
200 per day in the initial phases), organized consultative meetings of aid beneficiaries, and also developed a
Code of Conduct for Civil Servants to address issues of allocation of resources, community empowerment,
information sharing, and corruption, among other topics.!>3

Likewise, NHRIs in India, Indonesia, Nepal, the Philippines, and Thailand have all taken active roles in
addressing IDP rights issues.® In 2005 NHRIs in the Asia-Pacific region adopted a set of guidelines based
on positive experiences made in the region, affirming such a role,*> and a number of institutions both in the
region and elsewhere have already been active in this regard.

In Africa, the Uganda Human Rights Commission has established itinerant tribunals in northern Uganda
to hear complaints of human rights violations; reported extensively on these issues to the parliament and
other parts of government, and is integrated into national institutional structures for dealing with IDPs,
including the Inter-Agency Task Force and the Human Rights Promotion and Protection Subcommittee.'*

How should serious irregularities in the distribution of humanitarian assistance be
sanctioned?

Finally, IDP laws and policies regulating humanitarian assistance should allow for national auditing and
regulatory bodies to monitor the process and inspect facilities in order to ensure that aid is not being diverted
or misused and that the quality of health-sensitive goods such as food aid meets the applicable national
standards. Where serious irregularities are detected, IDPs adversely affected should receive compensation

151 See Asia Pacific Forum of National Human Rights Institutions / Brookings Institution—SAIS Project on Internal Displacement,
National Human Rights Institutions and Internally Displaced Persons—Visit to the Sri Lanka Human Rights Commission:
30 November—3 December 2004 (www.asiapacificforum.net/training/idp/brookings-bern/srilanka.doc).

152 See International Federation of Red Cross and Red Crescent Societies, “Legal Issues in the International Response to the
Tsunami in Sri Lanka” (publication pending), p. 25-26.

153 International Federation of Red Cross and Red Crescent Societies, “Legal Issues in the International Response to the Tsunami
in Sri Lanka” (publication pending), p. 25-26.

154 See the reports on the IDP activities of each of these institutions (www.asiapacificforum.net/training/idp/brookings-bern/
national.htm).

155 See “Guidelines on Internally Displaced Persons in the Context of Natural Disasters: A Common Methodology for National
Human Rights Institutions” (2005)

156 See Uganda Human Rights Commission, Sixth Annual Report (September 2004), chapter 7 (www.uhrc.org/reports.
php?y=2003&subCatld=1); Brookings Institution—University of Bern, background paper for the Workshop on the
Implementation of Uganda’s National Policy for Internally Displaced Persons. Kampala, Uganda, July 34, 2006, p. 5 (www.
brookings.edu/fp/projects/idp/idp.htm).
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and any evidence of crimes should be referred for prosecution. Attacks on humanitarian workers and their
goods and equipment as well as serious misuse of humanitarian aid such as obstruction of its distribution,
diversion, or sexual exploitation of recipients by aid workers should be specifically defined as domestic
crimes.

CASE STUDY

Attacks on humanitarian workers and goods established as a war crime
Rome Statute of the International Criminal Court, Article 8: War Crimes

2. For the purpose of this Statute, “war crimes” means

[...]

(b) Other serious violations of the laws and customs applicable in international armed conflict, within the
established framework of international law, namely, any of the following acts:

[...]

(iii) Intentionally directing attacks against personnel, installations, material, units or vehicles involved in a
humanitarian assistance [...], as long as they are entitled to the protection given to civilians or civilian
objects under the international law of armed conflict;

(e) Other serious violations of the laws and customs applicable in armed conflicts not of an international
character, within the established framework of international law, namely, any of the following acts:

[...]

(iii) Intentionally directing attacks against personnel, installations, material, units or vehicles involved in a
humanitarian assistance [...], as long as they are entitled to the protection given to civilians or civilian
objects under the international law of armed conflict;

Penal Code of Azerbaijan, Article 116: Violations of the Norms of International Humanitarian Law in Time of
an Armed Conflict

116.0. Violations of international humanitarian law in time of an armed conflict, i.e.:

[...]

116.0.3. directing attacks against personnel recruited [...] to provide humanitarian assistance, against
personnel, buildings, installations and transports, using the distinctive emblems of the red cross and of the
red crescent;

[...]

is punished by deprivation of liberty for a period of 7 to 15 years or by life imprisonment
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Chapter 5
Movement-Related Rights

A. INTRODUCTION

Purpose: Principles 14, 15, and 28(1) of the Guiding Principles as well as Principle 12 are meant to ensure
that IDPs, once they have been displaced (on the pre-displacement phase see chapter 3) are able to move
freely during displacement, both in order to avoid unsafe situations and to be able to undertake other
necessary travel. IDPs should in principle be able to choose where to live while displaced and to voluntarily
reassess such decisions once the reasons for their displacement or barriers to their voluntary return have
ceased to exist.

1. Every internally displaced person has the right to liberty of movement and freedom to choose his
or her residence.

2. In particular, internally displaced persons have the right to move freely in and out of camps or other
settlements.

Internally displaced persons have:

(a) The right to seek safety in another part of the country;

(b) The right to leave their country;

(c) The right to seek asylum in another country; and

(d) The right to be protected against forcible return to or resettlement in any place where their life,
safety, liberty and/or health would be at risk.

1. Competent authorities have the primary duty and responsibility to establish conditions, as well as
provide the means, which allow internally displaced persons to return voluntarily, in safety and with
dignity, to their homes or places of habitual residence, or to resettle voluntarily in another part of
the country.

[...]

Other relevant principles: 5, 6, 7, 8, 9, 20, and 29
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Legal foundations:*” Freedom of movement encompasses the right of everyone lawfully within a country
to move freely and to choose one’s place of residence within its borders as well as the right to leave one’s
own country and to freely return to it.'*® By implication, this right also includes freedom from involuntary
movement or residence in a place not of one’s choosing, implying the responsibility of states to facilitate
the voluntary return of IDPs to their original place of residence as well as, if IDPs choose to do so, local
integration or settlement in another part of the country. These rights are subject to restrictions where
necessary and proportional on the basis of national security, public order, public health or morals, or the
rights and freedoms of others, and these rights may be temporarily suspended in cases of officially proclaimed
public emergency.”’ The right to leave one’s country, in particular, is also related to the right to seek and
enjoy asylum from persecution outside one’s country of origin or habitual residence.’® Internment and
confinement of IDPs to camps can only be an exceptional measure in accordance with human rights and
humanitarian law where it is absolutely necessary.'!

Regulatory framework: Movement-related rights may often be subject to constitutional protection, subject
to specified limitations. In such cases, limitations on free movement and choice of residence should be set
out in domestic laws, which should be reviewed in times of displacement in order to ensure that they do
not impose unreasonable burdens on IDPs in light of their specific situation. Laws enacted specifically to
address the situations of IDPs should include general provisions addressing the freedom of IDPs to move
and reside within and outside their country. It also might prove necessary to amend pre-existing laws, should
their application result in discrimination against IDPs in these areas (such as provisions requiring persons
to apply for travel documents at their place of registered residence). Affirmative measures to facilitate IDP
movement, such as procedures for IDPs to pass military checkpoints or transportation provided to return
sites may often be implementable pursuant only to the issuance of orders or executive decisions or decrees,
rather than legislative measures.

Problems often encountered by IDPs: Displacement itself can be defined as the absence of freedom of
movement and choice of residence, in that IDPs’ vulnerability derives from the fact that they have been
forced or obliged to leave their places of residence and remain unable to return home. Sometimes, persons
who want to flee to a safe part of the country remain trapped and are not allowed to escape danger zones.
Sometimes, they manage to flee but are then forced to go back to their places of origin where dangers still
persist.

Once displacement has occurred, IDPs may be subjected to further arbitrary restrictions on their movement.
In some cases, such restrictions may be based on remnants of the Soviet propiska system or on similar
administrative limitations on taking up residency in other parts of the country, effectively placing IDPs in
an illegal situation for having fled from danger. In other cases, temporary measures meant to uphold security
such as military checkpoints may effectively restrict the movement of IDPs, particularly in cases where

157 For more details, see Walter Kilin, Guiding Principles on Internal Displacement: Annotations, 2nd ed., Studies in Transnational
Legal Policy 38 (American Society of International Law and Brookings Institution, 2008),, pp. 65-70.

158 UDHR, Article 13; ICCPR, Article 12.

159 ICCPR, Articles 4 and 12(3).

160 UDHR, Article 14.

161 ICCPR, Article 9(1); Fourth Geneva Convention, Article 78.

Brookings Institution—University of Bern :: Project on Internal Displacement



PART I1l: PROTECTION DURING AND AFTER DISPLACEMENT
Chapter 5: Movement-Related Rights

they do not have access to documentation. Finally, once conditions have been created allowing return, the
ability of IDPs to exercise their rights by choosing where to continue their post-displacement lives are often
curtailed. An important element of durable solutions to displacement is the full restoration of the rights of
freedom of movement and choice of residence, allowing each IDP a free choice and appropriate assistance
in either returning home, integrating where displaced, or resettling permanently elsewhere.

B. CHECKLIST: ISSUES TO BE ADDRESSED BY DOMESTIC LAWS
AND POLICIES

Minimum essential elements of state regulation:

At a minimum, competent authorities should do the following:

1. Recognize IDPs’ right to freedom of movement, including specifically the rights to seek safety in
another part of the country and to be protected against forced return to or resettlement in any place
where their life, safety, liberty, and health would be at risk.

2. Abolish administrative obstacles that may exist, limiting the possibility of IDPs to reach safe areas
or, when conditions allow, to return to their homes.

3. Recognize the right of all IDPs to make a voluntary and informed choice between return, integration
at the location of displacement, or resettlement or relocation in another part of the country.

4. Provide for specific measures (such as humanitarian demining, re-deployment of police forces, or

demobilization drives in return areas) to ensure safety and security for returning IDPs.w.

In order to ensure that IDPs can exercise their right to freedom of movement and choice of residence during
and after displacement, domestic laws and policies should

*  ensure that national legislation does not present an obstacle to IDPs’leaving their places of registered
residence to seek safety;

* ensure that lack of access to documentation does not prevent IDPs from exercising the right to
freedom of movement within the country or the right to leave the country;

* give effect to IDPs’ rights to freedom of movement and choice of residence during displacement
through measures such as facilitated access to documentation, and provision of adequate security in
the vicinity of IDP settlements;

e ensure that IDPs are not interned in or confined to camps. If in exceptional circumstances such
internment or confinement is absolutely necessary, it must be ensured that such measures do not
last longer than required by the circumstances.

e take concrete measures to allow IDPs to find a durable solution to their being displaced and, in
particular, to ensure voluntary choice on the part of IDPs by securing the viability of return, local
integration, and resettlement or relocation options. Such measures include provision of information,
consultation decision-making processes, physical security, assistance and humanitarian access,

Brookings Institution—University of Bern :: Project on Internal Displacement

83



84

PROTECTING INTERNALLY DISPLACED PERSONS:
A Manual for Law and Policymakers

transportation, access to the law, restoration of assets, economic and social integration, and political
participation. Targeted measures should also be undertaken to identify and address the specific
needs of returning IDPs wis-a-vis IDPs who choose local integration or resettlement in another
part of the country.

C. NECESSARY ELEMENTS OF STATE REGULATION

Does legislation on local registration of residence interfere with movement rights in
the context of displacement?

National legislation that requires individuals to seek official permission to travel or reside outside their areas
of registered residence—or which penalizes such travel or residence—represents a significant interference
with the right to freedom of movement and choice of residence even under normal circumstances. As such,
internal registration procedures should not be arbitrary or discriminatory, and they must be applied in a
manner that takes into account the needs of IDPs. The most well-known example of such legislation is the
Soviet-era propiska system, which continues to be applied in some successor states to the Soviet Union. For
IDPs, such legislation may penalize flight from circumstances of danger and illegalize residence in other,
safer parts of the country. Such rules should be identified in the course of drafting laws and policies on
internal displacement and either suspended for the duration of the displacement crisis or repealed.

CASE STUDY

Repeal of Soviet-era propiska controls on movement in Georgia

Although Article 22 of the Georgian Constitution guarantees the right to free movement and choice of
residence for all staying legally within the territory of Georgia, the Soviet propiska system of mandatory
registration in residence remained in force for several years after independence in 1991. This “internal
passport” system constituted an obstacle to freedom of movement for all citizens of Georgia but particularly
for its internally displaced population. The system was abolished in 1996, in a move welcomed by the UN
Human Rights Committee and other observers.'®

In some cases, rules requiring official permission to leave certain areas may be introduced on security grounds
during a state of emergency or a crisis situation. Such regulations should be carefully reviewed in order to
ensure that they neither hinder the ability of IDPs to move themselves away from dangerous situations nor
prevent them from being able to undertake movements necessary for the realization of other rights, such as
local travel necessary in order to exercise rights to work or education.

162 UN Human Rights Committee, “Concluding Observations on Georgia,” UN Document CCPR/C/79/Add.74 (1997).
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Does lack of access to documentation constitute a barrier to IDP movement within
or outside their country?

In situations where internal displacement co-exists with general insecurity or armed conflict, persons
seeking to move within the country may be required to produce documentation establishing their identity at
checkpoints in order to pass. However, as set out in chapter 11 of this manual, IDPs are inherently likely to
have lost access to their personal documentation. It is therefore particularly important that civilians fleeing
armed conflict or natural disaster should not be impeded from reaching areas of safety or undertaking
movements necessary for the realization of their rights solely on the basis of failing to possess personal
documentation.

Until such time as a systematic approach to IDPs’ documentation issues is possible, security forces manning
checkpoints and other competent officials must be given guidelines that do not rule out necessary movements
by IDPs without documentation. In cases where permanent or provisional documentation is issued to
IDPs on a facilitated basis (see chapter 11), it is crucial that such documentation be recognized as valid
throughout the country. Measures undertaken to provide IDPs with documentation should be coordinated
with the security forces in cases where domestic movement is subject to restrictions. The goal should be to
give representatives of the security forces—and other concerned public bodies—the opportunity to raise any
questions they have in the planning stages of such facilitated issuance exercises in order to ensure that the
resulting documentation is recognized and given effect throughout the country.

Everyone, including IDPs, should be able to leave their country, including in order to seek asylum abroad.
Competent authorities are generally obliged to allow persons to leave the country, including through the
issuance of passports, and other travel documents may not place any arbitrary limitations on the exercise of
this right.’®® Any restrictions imposed on departure to other countries, such as exit visas or controls, should
be imposed on an exceptional basis and only when necessary to achieve specific purposes, such as preventing
unaccompanied minors or persons indicted for crimes from leaving the country. Women should be allowed
to travel outside their country without having to seek any authorization from male relatives.

What can be done to facilitate IDP freedom of movement during displacement?

Persons who have been displaced must not be prohibited from leaving danger zones. In situations of armed
conflict, security forces should be given clear guidance and orders in this regard. Once in safety, shelter in
camps or collective shelter should be made available to IDPs in cases where they have no other means of
housing themselves. However, IDPs should not be confined to such facilities and should enjoy the right to
freely move in and out of them. Under no circumstances should IDPs be encouraged or required to return
to their place of origin as long as return would not be safe or to move to places where they would face
significant risk or insecurity.

Basic measures to facilitate the mobility of IDPs during displacement can include elements of both assistance
and protection. On the assistance side, the provision of subsidized transportation for IDP communities may
in some cases be crucial for the exercise of their rights. In particular, where it is necessary to place IDPs in

163 UN Human Rights Committee, General Comment 27 (1999), paragraphs 8-10 and 17.
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collective shelter that is further than walking distance from nearby towns, the provision of transportation
may be crucial in allowing IDPs to pursue independent livelihoods and access training and educational
opportunities that would not otherwise be available (see chapters 13 and 15). At a minimum, however,
adequate security should be provided to ensure the physical protection of IDPs who are required to move
outside of camps or collective centers, in situations where doing so entails risks of attacks, theft, or gender-
based violence.

Are IDPs able to make voluntary choices regarding durable solutions?

IDPs should not, under any circumstances, be pressured or compelled either to remain in or to return or
move to places where their life, liberty, safety, or health would be at risk. In accordance with this principle,
official support for organized return programs should only begin when it is clear that minimum guarantees
exist for the security of returning IDPs. In situations of conflict-related displacement, such guarantees
usually exist only pursuant to agreement on a cease-fire or an official settlement to the conflict. States
should ensure, in the course of negotiating peace agreements, that all domestic parties are bound by specific
obligations to create the conditions for voluntary return, local integration or resettlement in another part of
the country, and socioeconomic integration of IDPs in these locations.

CASE STUDY

Negotiating concrete return commitments in peace agreements

The 1995 Dayton Peace Accords ended a four-year armed conflict in Bosnia that had displaced 1 million
people to other countries and a further 1 million within Bosnia. The greatest perceived challenge in facilitating
durable solutions for IDPs and refugees was creating the conditions for voluntary return in safety and
dignity. In order to address this problem, the accords included a separate annex (annex 7) that set out the
right of all persons displaced by the conflict to voluntary return and that committed the domestic authorities
to numerous specific measures in support of this undertaking:

Article I: Rights of Refugees and Displaced Persons

[.]

2. The Parties shall ensure that refugees and displaced persons are permitted to return in safety, without

risk of harassment, intimidation, persecution, or discrimination, particularly on account of their ethnic origin,

religious belief, or political opinion.

3. The Parties shall take all necessary steps to prevent activities within their territories which would hinder

or impede the safe and voluntary return of refugees and displaced persons. . . .The Parties shall take

immediately the following confidence building measures:

a. the repeal of domestic legislation and administrative practices with discriminatory intent or effect;

b. the prevention and prompt suppression of any written or verbal incitement, through media or otherwise,
of ethnic or religious hostility or hatred;

c. the dissemination, through the media, of warnings against, and the prompt suppression of, acts
of retribution by military, paramilitary, and police services, and by other public officials or private
individuals;
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Negotiating concrete return commitments in peace agreements (Cont.)

d. the protection of ethnic and/or minority populations wherever they are found and the provision of
immediate access to these populations by international humanitarian organizations and monitors;

e. the prosecution, dismissal or transfer, as appropriate, of persons in military, paramilitary, and police
forces, and other public servants, responsible for serious violations of the basic rights of persons
belonging to ethnic or minority groups.

[.]

Article II: Creation of Suitable Conditions for Return

1. The Parties undertake to create in their territories the political, economic, and social conditions conducive
to the voluntary return and harmonious reintegration of refugees and displaced persons, without preference
for any particular group.

[...]

2. The Parties shall not discriminate against returning refugees and displaced persons with respect to
conscription into military service, and shall give positive consideration to requests for exemption from
military or other obligatory service based on individual circumstances, so as to enable returnees to rebuild
their lives."1%

Prior to the existence of guarantees of safe return, some IDPs may spontaneously return to their former
homes, often with the intent of gathering belongings, harvesting crops, or checking on the condition of
their property. Such spontaneous return in insecure circumstances should be neither officially encouraged
nor taken as a sign that the conditions have been created for general return. However, IDPs should not be
prevented or discouraged from undertaking such spontaneous returns. In particular, they should remain
eligible for any official IDP status they have received, as well as assistance and protection they enjoy as a
result of being displaced. As long as the conditions that originally forced or obliged IDPs to flee remain
essentially unchanged, any return is likely to be transient and cannot be considered a durable solution.

Once the conditions for voluntary return in safety and dignity exist, IDPs should, in principle, enjoy a free
choice between returning to their place of origin, integrating into the area they were displaced to, or resettling
to another part of the country. In this sense, they should enjoy the same right as any other citizen to choose
their place of residence within the country. However, in light of the unstable conditions and damage to
infrastructure that often accompany armed conflict or natural disasters, as well as the heightened vulnerability
arising from displacement, IDPs often require specific measures of protection and assistance in order to be able
to exercise their right to choice of residence and to attain durable solutions. Several key conditions must be
met with regard to both potential return destinations and places of potential local integration or relocation to
another part of the country in order for IDPs’ choices to be deemed possible and fully voluntary:

1. Information: Throughoutdisplacement,IDPs should be provided with full and updated information
in a language they understand regarding their situation, including (a) conditions at their places of

164 General Framework Agreement for Peace in Bosnia and Herzegovina (1995), annex 7 (www.ohr.int/dpa/default.asp?content_
1d=375).
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origin, including the security situation, the presence of mines, the condition of their homes and
lands as well as local roads and infrastructure, the availability of jobs, schools for children, and health
facilities; and (b) specific forms of assistance available to IDPs for both return and local integration
or resettlement or relocation in another part of the country and any deadlines or conditions for
applying for them, as well as how to access generally applicable social assistance, social security,

income generation, and vocational training programs.'s>

2. Freedom of movement: An additional measure crucial to durable solutions is the reestablishment
of full freedom of movement throughout the country as quickly as possible after the causes of
displacement have been addressed. Methods can include dismantling security checkpoints, repairing
transportation infrastructure, and encouraging public and private transportation links. Freedom
of movement facilitates informal assessment visits by IDPs considering return to their places of
origin (see below) and allows IDPs to maintain supportive links between those who choose to
return immediately and those who remain temporarily or permanently in areas where they were

displaced.

3. Consultation: Competent authorities should actively seek to involve IDPs in the design of
protection and assistance programming in support of both return and local integration or
resettlement or relocation in another part of the country. In addition to enhancing the voluntariness
of IDPs’ choices of durable solutions, such consultations can give the authorities an informed
sense of IDPs’ preferences, allowing them to anticipate where demands on assistance programs
and protection activities are likely to be highest. In situations in which IDPs are organized into
hierarchical communities or where men traditionally take decisions on behalf of their households,
it is particularly important to provide separate opportunities for vulnerable or potentially vulnerable
individuals and groups to express their preferences and concerns regarding durable solutions.'¢

4. Assistance: The provision of assistance should not be used to influence the choices of IDPs regarding
durable solutions. For instance, return should not be coerced through the threat of peremptory
discontinuation of assistance to IDPs who do not go back to their homes of origin. IDPs may be
required to choose—within a reasonable time from the point when return in safety and dignity
becomes possible—between specific types of assistance facilitating local integration or resettlement
in another part of the country, on one hand, and other types of assistance facilitating return on the
other. However, both types of assistance should be equally accessible and of equal quality.

5. Humanitarian access: An important way for the competent authorities to demonstrate their
commitment to free choice of durable solutions for IDPs is to continue to seek and facilitate the
work of domestic and international humanitarian actors in playing an appropriate role in assisting
IDPs, and, where appropriate, helping to protect their rights. Allowing such actors full access to all
sites of IDP return, local integration, or resettlement or relocation in another part of the country is
a key element of facilitating their work.

165 See IASC, “Benchmarks for Durable Solutions for Internally Displaced Persons” (2007), p. 4.
166 See, for example, UNHCR, “Handbook—Voluntary Repatriation: International Protection” (1996), chapter 4.1.
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6. Security: One of the most central roles of the competent authorities in durable solutions settings
is the maintenance of security and public order. IDPs must be able to return, remain where they
were displaced, or resettle elsewhere without the threat of attacks, intimidation, or harassment.
Competent authorities should also address threats presented by mines and unexploded ordinance.

7. Legal protection: In case IDPs are attacked or threatened—or in other situations in which their
rights are interfered with—IDPs must have full and equal access to domestic legal institutions. In
cases of security incidents, the police must investigate and refer any evidence to prosecution services,
in accordance with law. IDPs must also have full regular access to courts and administrative bodies.'¢’

It may be necessary to provide IDPs with a degree of priority in some spheres of administrative

activity where they may have suffered particular disadvantages as a result of displacement, such as

the issuance of replacement documentation (see chapter 11).

8. Recovery of property: A type of legal protection particularly crucial for the achievement of durable
solutions is the recovery of assets lost in the course of displacement and compensation for harms
suffered as a result. Such measures most commonly take the form of restitution of lands and property,
a topic discussed in more detail in chapter 12 of this manual. However, recovery programs should, if
possible, also include personal property such as farm equipment, bank accounts and other financial
assets, and back social security benefits. As seen in a number of settings, such assets can be crucial to
the revival of IDPs’ pre-displacement livelihoods, facilitating their return (see the discussion of such
measures in relation to economic activities in chapter 13). However, when IDPs are restored to their
tull pre-displacement rights to dispose over their property and possessions, they will in many cases
be able to legally sell, rent, or exchange them, generating income streams that can support durable
solutions other than return.

9. Economic, social, and cultural reintegration: Whether they choose to return or resettle, IDPs
should enjoy the preconditions for an adequate standard of living including access to livelihoods and
basic public services on an equal basis with the non-displaced population.'®® Key issues addressed in
other chapters of this manual include access to food and the means to acquire it (chapter 7), water
(chapter 8), housing (chapter 9), health services and facilities (chapter 10), employment and income
generation activities (chapter 13), and appropriate educational opportunities (chapter 15).

10. Political rights: Whether they return or not, IDPs should enjoy full access to their rights to vote
and to be elected (see chapter 14) as well as their broader rights to freedom of association and
participation in public affairs without discrimination.'

167 IASC, “Benchmarks for Durable Solutions for Internally Displaced Persons,” p. 7.
168 IASC, “Benchmarks for Durable Solutions for Internally Displaced Persons,” p. 8.
169 IASC, “Benchmarks for Durable Solutions for Internally Displaced Persons,” p. 9.
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CASE STUDY

Supporting voluntary durable solutions in IDP policies

In Uganda, the 2004 National Policy for IDPs includes a strong commitment to the principle of voluntary
return in safety and dignity, as well as voluntary resettlement (Section 3.4.1). This commitment is backed by
specific undertakings to provide objective and accurate information to IDPs as a precondition to informed
decisions on durable solutions; to foster family unity and take steps to ensure voluntariness; to promote IDP
participation in planning durable solutions; to prevent any discrimination against IDPs on the basis of having
been displaced; and to support spontaneous return (Sections 3.4.1 to 3.4.7).

What specific steps can be taken to assist IDPs who choose to return?

States also can provide crucial assistance to IDPs in terms of the actual procedures for returning. IDPs
should be given assistance in making temporary “go and see” or “assessment visits” to their places of origin
in order to ascertain the condition of their homes and lands and the basic economic and security conditions
that prevail there. It should be possible to undertake such visits without losing any registered IDP status or
benefits as a result and prior to arriving at a decision about whether to seek return or resettlement assistance.
In cases where persons displaced from a particular area or city have tended to cluster in another particular
area while displaced, it may be possible to anticipate potential return movements and facilitate them through
providing free daily transportation between displacement and return sites. Competent authorities may either
provide such services directly or facilitate their provision by humanitarian actors. However, in either case,
the authorities must take steps to provide adequate guarantees of security for such transportation links.
Security measures should be designed through consultation with IDPs dependent on such transportation
services. Specific measures might include police escorts along the entire route of bus lines as well as periodic
changes of routes or scheduled departures, rest stops, and arrival times.

CASE STUDY

Supporting public transportation along “return axes”

In both Bosnia and Kosovo, UN agencies set up free bus lines along major “axes of return” or routes
connecting areas with large IDP populations with areas that the IDPs had been displaced from. In Bosnia,
UNHCR set up about 30 bus lines between 1997 and 1999, carrying hundreds of passengers every day,
and was able to commercialize all of them through handover to private companies by the end of 2002.17°
In recognition of the fact that freedom of movement remained a problem for ethnic minorities in Kosovo as
late as 2006, UN “humanitarian bus lines” there were handed over to the competent authorities rather than
commercialized. The August 2006 transfer of responsibility from the UN Interim Mission in Kosovo (UNMIK)

170 (http://www.internal-displacement.org/).
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Supporting public transportation along “return axes” (Cont.)

to the Ministry of Transport and Communication came with assurances that any changes to the then-existing
services would be undertaken on the basis of participation by Kosovo's ethnic communities.'™

This commitment was regulated through the passage of an administrative instruction setting out
procedures for minority communities to request service:

Article 2: Requests for Humanitarian Bus Transportation

2.1 A minimum of 10 inhabitants of location that are not included along the existing Routes, and claim that
their freedom of movement is limited, shall be entitled to request that their locations be reached by the
humanitarian bus transportation service.

2.2 For this purpose, they shall submit jointly a Request either for the creation of a new route or for the
extension or modification of an existing route."”?

IDPs who do choose to return as a group should be assisted with organized transportation to their places of
origin when necessary. Such transportation should be planned carefully in advance in order to ensure that
families and groups who wish to return together (see chapter 6) are able to do so, bringing with them all the
property and possessions they were able to retain or acquire during their displacement.

What specific steps can be taken to assist IDPs who choose not to return?

IDPs who choose to permanently resettle outside their pre-displacement home of origin should be assisted in
integrating into local social service and social security programs, job markets, and educational opportunities
in such a way as to be sure that they can restart normal lives and enjoy the rights that any other citizen
who might move to the area would. Because IDPs are often marginalized or even traumatized by the
experience of displacement and may come from different linguistic and cultural backgrounds, such local
integration is likely to initially require outreach and special measures tailored to the needs of IDPs by the
local authorities.

In any internal displacement situation, a “residual” population of particularly marginalized and vulnerable
IDPs may be unable to achieve durable solutions on their own and risk missing out on return, local integration
and resettlement opportunities. Such groups include IDPs who were impoverished, marginalized, or landless
prior to their displacement, for whom return may not be an option because they have neither a place nor a
livelihood to return to. Other groups facing similar risks include unaccompanied elderly and sick persons
as well as unaccompanied children. Although tracing efforts may allow some such people to be reunited
with surviving family members, many others will require special assistance in order to ensure them safe and
dignified durable solutions.

171 UN News Service, “In Step Forward, Kosovo Government Takes Over Minority Transportation from UN,” press release (31
August 2006).

172 Provisional Institutions of Self-Government in Kosovo, Ministry of Transport and Communications, Administrative
Instruction No. 2007/6, “Procedure for the Submission and Assessment of Requests for Humanitarian Bus Transportation”
(24 December 2007). The instruction provides for a Technical Commission to decide on such requests within 90 days of
receipt, based on a standardized assessment process. In cases of negative decisions or administrative silence, the instructions
set out clear appeals procedures.
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CASE STUDY

Ensuring that IDPs are integrated in generally available social support programs

In 20086, the municipality of Van in southeastern Turkey adopted an action plan for addressing displacement.
The plan proposes to support local integration of impoverished IDPs through the “expansion of existing
initiatives”:

“IDPs have made extensive use of Governorate of Van initiatives realized with the aim of increasing
household welfare, including a Food Bank, Green Network, micro-credit program and Child Research
Rehabilitation and Training Center (CAREM). Through broad use of information technologies, the Green
Network allows poor populations to benefit from various social assistance services without having to wait
in long queues.

Beyond providing merely for basic nutrition, the Food Bank comprises units that also provide clothing,
cleaning supplies, stationery and other basic necessities in an effort to minimize access deprivation of IDPs
and other poor populations. Through this practice, rather than depending on donations of food and clothing
selected for them by others, households below the poverty line are able to exercise their own priorities and
preferences in satisfying their needs.

While these services are directed towards poor households in general, other services address specific
populations that, due to sex and age, occupy relatively disadvantaged positions within the household. For
instance, women entrepreneurship is supported through a micro-credit program initiated with the contribution
of both government agencies and NGOs active in Van. Another disadvantaged group, children working on
the street, is provided with services by CAREM, a facility established to provide rehabilitation, socialization,
training and health care that receives support within the framework of a joint project administered by the
Ministry of Labor and Social Security and the ILO on the Elimination of Worst Forms of Child Labour in Turkey.
Activities conducted jointly with the ILO have commenced parallel to the very recent start of cooperation
between the Governorate of Van and ILO, which represents a partnership between the public sector in
Turkey and the international community that will contribute to the efficiency of service provision."'”

173 “Van Provincial Action Plan for Responding to IDP Needs” (2006), (http://www.brookings.edu/projects/idp.aspx).
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Chapter 6
Family Life

A. INTRODUCTION

Purpose: Guiding Principles 16 and 17 protect the right of IDPs to non-interference with and protection of
tamily life, obliging states to take measures to preserve family unity, pursue family reunification, determine
the fate of the missing, and treat the dead with appropriate respect.

1. All internally displaced persons have the right to know the fate and whereabouts of missing
relatives.

2. The authorities concerned shall endeavour to establish the fate and whereabouts of internally
displaced persons reported missing, and cooperate with relevant international organizations engaged
in this task. They shall inform the next of kin on the progress of the investigation and notify them
of any result.

3. The authorities concerned shall endeavour to collect and identify the mortal remains of those
deceased, prevent their despoliation or mutilation, and facilitate the return of those remains to the
next of kin or dispose of them respectfully.

4. Grave sites of internally displaced persons should be protected and respected in all circumstances.
Internally displaced persons should have the right of access to the grave sites of their deceased
relatives.

1. Every human being has the right to respect of his or her family life.

2. To give effect to this right for internally displaced persons, family members who wish to remain
together shall be allowed to do so.

3. Families which are separated by displacement should be reunited as quickly as possible. All
appropriate steps shall be taken to expedite the reunion of such families, particularly when children
are involved. The responsible authorities shall facilitate inquiries made by family members and
encourage and cooperate with the work of humanitarian organizations engaged in the task of family
reunification.

4. Members of internally displaced families whose personal liberty has been restricted by internment
or confinement in camps shall have the right to remain together.

Other relevant principles: 4(2), 25, and 29(1).
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Legal foundations:'”* Uniquely as an institution, the family is protected in international human rights
law, and every human being has the right to respect of his or her family life.'”> As the fundamental unit of
society, the widest possible protection and assistance should be accorded to the family, particularly while
it is responsible for the care and education of dependent children.'”® Protection should extend not only to
family members in direct legal or natural relationships but equally to persons belonging to families through
shared life, mutual support, or emotional ties, in situations where they consider themselves to be part of a
family and wish to live together.'”’

Spouses must be accorded full equality of rights and responsibilities in family life, with women equally
entitled to exercise their rights in the parenting and custody of minor children, as well as to own, access,
178

manage, and dispose of family property.

Special measures of protection and assistance must be taken on behalf of all children and young persons,
and states are obligated to render appropriate assistance to parents in the performance of their child-
rearing responsibilities.’”” In all actions concerning children, the besz interests of the child shall be a primary
consideration.’™ All children have the right to be registered immediately after birth, to acquire a name, and
to know and be cared for by their parents; they should not be separated from their parents against their will.'!
Competent authorities must respect the responsibilities, rights, and duties of parents or, where applicable,
the members of the extended family or community as provided for by local custom, legal guardians, or other
persons legally responsible for the child.'®

The right to respect of family life implies the responsibility to adopt appropriate domestic measures to
protect the unity of the family and to facilitate its reunification. In situations of internment or detention
during armed conflict, and in camps or other communal shelter generally, family members must be
accommodated as a unit and provided facilities for leading a proper family life.’® In any situation in which
family members become separated, all appropriate steps must be taken to facilitate their reunification.'®*

174 For more details, see Walter Kilin, Guiding Principles on Internal Displacement: Annotations, 2nd ed., Studies in Transnational
Legal Policy 38 (American Society of International Law and Brookings Institution, 2008), pp. 71-82.

175 UDHR, Article 12; ICCPR, Article 17; ACHR, Article 11; ECHR, Article 8; European Social Charter, Article 9; Fourth
Geneva Convention, Article 27; ICRC, “Customary International Humanitarian Law,” Vol.1: Rules, Rule 105.

176 UDHR, Article 16; ICCPR, Article 23; ICESCR, Article 10; ACHR, Article 17; European Social Charter, Article 33.

177 UN Human Rights Committee, General Comment 19 (1990), paragraph 2, and General Comment 28 (2000), paragraph
27, UNCESCR, General Comment 4 (1991), paragraph 6; ICRC, Commentary to Additional Protocol I to the Geneva
Conventions, p. 859.

178 UDHR, Article 2(1); ICCPR, Articles 3 and 23(4); ICESCR, Article 3; CEDAW, Articles 15 and 16; UN Human Rights
Committee, General Comment 19 (1990), paragraph 8.

179 UDHR, Article 25(2); ICESCR, Article 10(3); CRC Article 18(2); Fourth Geneva Convention, Articles 24 and 50.
180 CRC, Article 3; CEDAW, Article 16(1)(d).

181 CRC, Articles 7 and 9.

182 CRC, Article 5.

183 Fourth Geneva Convention, Article 82(2)—(3); First Additional Protocol to the Geneva Conventions, Articles 75(5) and
77(4).

184 ICCPR, Article 23; Fourth Geneva Convention, Articles 26 and 27; First Additional Protocol to the Geneva Conventions,
Article 74; Second Additional Protocol to the Geneva Conventions, Article 4(3)(b). See also Fourth Geneva Convention,
Articles 25 and 26; Second Additional Protocol to the Geneva Conventions, Article 74 (protecting communication among
family members as a means of reuniting them).
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In particular, competent authorities must take all necessary measures to trace and re-unite children with
parents or relatives.’® Competent authorities also must take all feasible measures to account for persons
reported missing in displacement settings, and authorities have a duty to provide family members with all
relevant information on their fate, as well as to keep them apprised of the progress of investigations.®

In armed conflict settings, competent authorities must search for and collect civilian dead, prevent their
mutilation or despoliation, endeavor to return mortal remains and personal effects of the deceased or dispose
of them in a respectful manner, and respect and maintain their graves.’

Regulatory framework: Some national constitutions set out general provisions protecting the family, and
domestic laws may include a family code or may separately regulate issues related to marriage, inheritance,
registration of births, and child welfare in considerable detail. Similarly, the handling of corpses and mortal
remains and the desecration of graves may be addressed in public health and criminal codes, respectively. In
some societies, family law questions may be regulated further at the local level through customary rules that
may or may not be recognized by and compatible with the national legislative framework. Specific issues
arising in the context of displacement such as preserving family unity, family reunification, and provision of
information on missing persons are rarely regulated in domestic law.

Problems often encountered by IDPs: In the chaos attendant to displacement, family members can easily
be separated from one another. Separated IDPs may face insurmountable obstacles to finding their missing
family members, particularly when people have dispersed widely, communications networks are disrupted,
and there are legal or practical impediments to freedom of movement. In situations of mass displacement
due to armed conflict or natural disaster, the chances of locating a missing family member or learning of
their fate are greatly increased if there is widely available access to a central mechanism for the reporting
of missing persons and the collection and coordination of data. IDPs whose relatives remain missing often
experience extreme mental anguish and may find it difficult to begin to repair their lives until they are re-
united with their loved ones or learn of their fate.

Separation of displaced families increases the vulnerability of all persons concerned, as the family functions
as the most basic source of protection and stability for every individual member. In many situations, women
are not accorded the same legal capacity as men, leaving them liable to exploitation and gender-based
violence. Women heads of household experience additional difficulty maintaining their families if they
are denied access to family property or encounter laws or customs that restrict or reassign custody of their
children to a male relative. On the other hand, in some societies, newly single fathers may have difficulty
with the demands of their dual role as sole caregiver and sole provider, placing additional strains on the

fabric of the family.

185 ICCPR, Article 24; CRC, Articles 8(2), 22, and 38; African Charter on the Rights and Welfare of the Child, Article 25(2)
(b); First Additional Protocol to the Geneva Conventions, Article 32.

186 Fourth Geneva Convention, Article 26; First Additional Protocol to the Geneva Conventions, Article 33; ICRC, Customary
International Humanitarian Law, Volume 1: Rules, Rule 117; African Charter on the Rights and Welfare of the Child, Article
19(3).

187 Fourth Geneva Convention, Article 16; First Additional Protocol to the Geneva Conventions, Articles 33(4) and 34; ICRC,

“Customary International Humanitarian Law,” Volume 1: Rules, Rules 112-16. See also Rome Statute of the International
Criminal Court, Article 8(2)(b)(xxi).
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When children are separated from family members, their vulnerability to sexual exploitation, trafficking,
gender-based violence, and recruitment increases. Separation of other vulnerable IDPs (for example, the
elderly or people with disabilities or chronic illness) from relatives who act as caregivers can also raise
fundamental risks to life and health.

Even if families remain together during the displacing event, the risk of separation remains high throughout
displacement, and separation may occur even at the time that durable solutions appear possible. First, families
who remained together during flight may subsequently experience separation as a necessary adaptation or
coping strategy. Such “voluntary” separation may result from a number of causes. Parents may leave their
children in the hands of institutions—whether state-run or un-registered and un-regulated “charitable”
institutions—or agree to early or forced marriages as a response to conditions of physical insecurity, hunger,
or lack of shelter. Parents may leave the family to seek work elsewhere or send their children to work. In
addition to causing separation in violation of the right to family unity, such coping strategies raise serious
risks of exploitation for the child. If sensitive to these risks and to the imperative of family unity, government
and humanitarian programs may proactively address these threats.

In some cases, government and humanitarian actors may actually, though inadvertently, foster family separation.
Families can become separated when one member obtains specialized medical treatment or during a poorly
planned mass transportation of IDPs. In some contexts, government policy has been to encourage IDPs to
return as soon as the conditions are deemed physically safe. Yet if proper, sustainable conditions for return have
not been re-established—if schools and medical clinics have not re-opened, if parents do not have access to
livelihoods or feel that the situation is not fully secure, if homes have been destroyed and temporary shelter is
not deemed adequate—parents may leave part of their families behind in camps or host communities. Finally,
adoptions that are permitted either too quickly following a natural disaster or other mass displacement or
before all tracing mechanisms have been exhausted may result in a permanent rupture of family life.

B. CHECKLIST: ISSUES TO BE ADDRESSED BY DOMESTIC LAWS
AND POLICIES

Minimum essential elements of state regulation:

At a minimum and regardless of available resources, competent authorities should do the following:

1. Recognize the right of IDPs to family unity, including both the right to remain together in
displacement and the right to domestic reunification when separated.

2. Recognize the right of family members to know the fate of missing relatives and the corresponding
duty of the state to endeavor to establish the fate of the missing.

3. Establish or assign to a governmental authority the competence and responsibility to coordinate
and undertake tracing and reunification activities and identification and proper disposal of mortal
remains.

4. Establish the legal basis for and facilitate active cooperation with international and national
humanitarian actors with recognized mandates and expertise in tracing, reunification, and the

treatment of mortal remains, such as the International Committee of the Red Cross and national
Red Cross and Red Crescent societies, UNICEF, and Save the Children Alliance.
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In order to ensure that IDPs can enjoy their right to respect of family life during and after displacement,
domestic laws and policies should further

 for purposes of family unity, reunification, and tracing, adopt a definition of fam:/y that is broad and
flexible, based on emotional, social, and economic ties and dependencies;

* incorporate the principles of dest interest of the child and respect for family life in relevant policies and
require that they be appropriately considered and reflected in programmatic activities;

* institute a universal and mandatory birth registration system;

 facilitate systematic identification of existing family units and unaccompanied IDPs when IDPs are
registered for humanitarian assistance or other benefits and allow for the use of this information in
prevention and tracing activities;

* design the provision of humanitarian assistance in a manner that allows and encourages families to
remain together, particularly providing targeted assistance to the most vulnerable families;

* facilitate inquiries and tracing requests and establish a centralized database or registry for the
collection, coordination, management, and protection of all information relating to missing persons
and requests for reunification;

e provide appropriate protection and assistance to vulnerable unaccompanied IDPs such as female

heads of household, children, and the elderly;

* provide alegal mechanism, pending resolution of the fate of the missing, to allow for the appointment
of a representative of the missing person to safeguard their assets and interests and address the
immediate needs of the missing persons’ dependents (including custody and guardianship of minors
and access to and use of assets for family needs);

* facilitate the placement of separated and unaccompanied children in appropriate interim care
arrangements and ensure that legal adoption is not considered until there is no longer any reasonable
hope of successful tracing and reunification with family members;

* facilitate investigation of the fate of deceased family members and provision of information, mortal
remains, and personal effects to the family, including through cooperation with international and
national humanitarian actors with recognized expertise in this area.

C. NECESSARY ELEMENTS OF STATE REGULATION

How can protection of IDPs’ family life be coordinated?

At the national level, family issues should be explicitly integrated among those dealt with by an institutional
coordination mechanism (see chapter 2, section G). Such coordination should ensure a clear allocation of

roles as between the central government, local authorities, and non-governmental implementing partners,
taking into account the latter parties’ awareness of the local context.
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The need for tracing and reunification usually arises in exceptional situations of armed conflict or natural
disaster and usually involves large numbers of IDPs. As a result, states are rarely prepared for the technical,
administrative, and logistical challenges inherent in establishing an institutional structure dedicated to these
tunctions. While it is important to have an independent state authority with responsibility to ensure the
appropriate tracing of missing persons and identification of mortal remains,'® the state need not do this
single handedly. International humanitarian actors, particularly the International Committee of the Red
Cross (ICRC) and national Red Cross and Red Crescent Societies, are universally recognized as experts in
tracing activities. This includes developing central databases for the collection of data on missing persons,
as well as deploying context specific techniques—from photo kiosks to radio broadcasts and Internet
sites—to facilitate reunification.’®” In addition, the ICRC often employs forensics experts to conduct needs
assessments and provide operational support and training on the collection, identification, and management
of mortal remains.' In accordance with Guiding Principle 17.3, competent authorities should actively seek
cooperation with such agencies in order to facilitate the quickest possible start to tracing activities. Where
possible, the role of the ICRC and the national societies should be reflected in national IDP policies.

CASE STUDY

Incorporation of humanitarian actors, including Red Cross and Red Crescent Societies,
in IDP laws and policies

Colombia’s law on protection of and assistance to IDPs specifically includes representation of the Colombian
Red Cross on district and municipal committees that are tasked with supporting the National System for
Comprehensive Assistance to Populations Displaced by Violence.

Uganda’s National Policy for Internally Displaced Persons contains provisions on family reunification that
closely follow Guiding Principle 17(3), as well as provisions on family unity during return and resettlement:*!
“To foster family unity, the relevant Government institutions in cooperation with humanitarian and development
agencies shall make every effort to ensure that internally displaced persons are returned or resettled together
when they so desire. Where such efforts fail, a mechanism shall be established for their reunification”

What key principles should be reflected in all policies and actions of the state?

An important element in protecting family unity is the adoption of a broad and flexible definition of family
for the purposes of recognizing the rights to family unity and reunification. In some cases, IDPs may belong
to communities with social structures not recognized in domestic statutory law. In others, persons who are
not directly related to each other may consider themselves to be a family, may live together and have shared
dependencies, and may desire to remain together during displacement. The principle of family unity should

188 On the capacity and duties of such a governmental entity, see ICRC, “Guiding Principles/Model Law on the Missing” (2007),
Article 12.

189 ICRC, “Restoring Family Links, A Guide for National Red Cross and Red Crescent Societies” (2000); “Missing Persons,
Report of the Secretary-General,” A716/476 (2006), paragraph 43.

190 “Missing Persons, Report of the Secretary-General,” paragraphs 45-48. See also ICRC, “Management of Dead Bodies after
Disasters: A Field Manual for First Responders” (2006).

191 Republic of Uganda, The National Policy for Internally Displaced Persons (2004), Sections 3.4.3 and 3.7
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be respected for all those who define themselves as a family based on emotional ties and mutual reliance,
including common law marriages and polygamous family arrangements.

In addition, IDP laws and policies should explicitly adopt the besz interests of the child and respect for family life
as key principles to be respected in their implementation, such that they are considered in all programmatic
activities. Indicators related to family protection should be included in ongoing monitoring of the response
to internal displacement.

How can family unity be preserved?

There are a number of things states can do to minimize the chance of separation and to strengthen the
possibility for reunification if separation nevertheless occurs. First, if IDPs are registered for the purpose of
providing humanitarian aid or other benefits,'* the registration process may also serve to support family unity
and reunification through the identification of existing family units and unaccompanied IDPs. Registration
procedures should also encourage IDPs to provide information on missing or separated family members
that can be fed directly into tracing programs. To support these functions, registration processes should
capture essential information concerning the identity of the individual, accompanying family members,
the place and date of initial displacement, and the current residence. Particular priority should be given to
identifying and registering unaccompanied and separated children.'

Recognition of the legal identity and civil status of displaced persons is instrumental to their ability to
exercise their human rights (see chapter 11). Legal recognition can also provide an essential link in family
reunification and respecting the right of family to know the fate of the missing and the dead. In particular,
births, deaths, marriages, and divorces of internally displaced persons must be registered and documented.”*
As a preventive measure, the mandatory issuance of birth certificates for all children is particularly important

for preserving family unity and facilitating family reunification.'”

CASE STUDY
Registration of IDP births

Angola’s Standard Operational Procedures for the Enforcement of Norms on the Resettlement of Displaced
Populations imposes a general obligation upon the Provincial Delegation of the Ministry of Justice to register
births and issue personal and national identity cards.*

192 See chapter 1, section B, as well as chapter 11 of this manual.

193 ICRC,UNHCR,UNICEF, International Rescue Committee, Save the Children Federation—U.K., World Vision International,
“Inter-Agency Guiding Principles on Unaccompanied and Separated Children,” Section 3(b).

194 See Global Protection Cluster Working Group, “Handbook for the Protection of Internally Displaced Persons” (provisional
release, 2007), action sheet 2.

195 “Inter-Agency Guiding Principles on Unaccompanied and Separated Children,” p. 27.
196 Article 12.
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It is also important to recognize that the provision of humanitarian aid can have either a negative or a
positive effect on family unity. Most importantly, states must assure that all aid and support—whether food
aid, livelihoods assistance, or essential services—is provided in a manner to allow and encourage families to
remain together. Assistance should be viewed through a “lens” of family unity. Families with children must
have adequate access to food, shelter and security, lest they be forced to adopt coping strategies requiring
separation of family members. Targeted aid provision, such as programs providing high nutrient food to
tamilies with young children, or identifying and providing additional support to the most vulnerable families,
may prevent caregivers from feeling that they must find other means necessarily involving separation
(institutionalization, early marriage, abandonment) in order to care for their families.

The incorporation of the right to family unity in state policy should be reflected in all programs and activities
with IDPs. For example, shelter should be provided in a manner that allows families to live together with
a minimum degree of privacy and with facilities sufficient for family life (see Chapter 9). Careful advance
planning of any movement of displaced communities will minimize risk of separation, but special measures
must address the additional risk to the most vulnerable, such as the use of identifying arm bands on
young children. Evacuations of children without their family members should only be carried out as a last
resort, subject to strict safeguards, and with the objective of family reunification at the earliest possible
opportunity.’’

CASE STUDY

Avoiding family separation when facilitating movement of IDPs

Angola’s Standard Operational Procedures for the Enforcement of Norms on the Resettlement of Displaced
Populations requires the entity responsible for implementation of return and resettlement processes to
“ensure that IDP populations not in condition to be transported for medical reasons remain in the location
accompanied by their family members**®

Uganda’s national policy directs the District Disaster Management Committees “to ensure family
reunification . . . during movements from camps to resettlement sites”*” and instructs relevant Government
institutions to “make every effort to ensure that internally displaced families are returned or resettled together
when they so desire?®

How can separated family members be reunified?

Just as family members have a right to know the fate of their missing relatives, authorities have a
corresponding responsibility to endeavor to establish that fate, primarily through means of an effective
investigation. As mentioned above, when family separation takes place in the course of displacement,
communications networks may be inaccessible or inoperable, and freedom of movement may be limited

197 “Inter-Agency Guiding Principles on Unaccompanied and Separated Children,” pp. 24-26.
198 Article 7(j). See also Article 11(g): “The provincial entity . .. shall . .. keep the family members together during the resettlement

or return process.”
199 The National Policy for Internally Displaced Persons, Section 2.4.1.viii.
200 The National Policy for Internally Displaced Persons, Section 3.4.
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or extremely difficult. Thus an essential tool is the establishment of a central database or registry through
which all information on the missing, and those searching for them, may be channeled.”! While the state
itself may establish a central database or network, the ICRC has particular expertise in doing so. As there
are likely to be multiple humanitarian actors encountering cases of separation and the missing, the key is
to ensure that all information from all sources is coordinated and consolidated in a central location. Where
the technical capacity exists, the internet provides a useful platform for providing updated information on
separated family members in an inexpensive and accessible manner. However, a number of tested means of

tracing separated family members exist and can be adapted to particular displacement contexts.?*

CASE STUDY

Cooperation and information sharing with international organizations on the missing

Annex 7 to the 1995 Peace Agreement for Bosnia and Herzegovina provides an example for domestic
legislation, establishing the obligation of each party to “give full and unrestricted access by UNHCR, the
International Committee of the Red Cross (ICRC), the United Nations Development Programme (UNDP),
and other relevant international, domestic and non-governmental organizations to all refugees and displaced
persons, with a view to facilitating the work of those organizations in tracing persons [...] and other activities
vital to the discharge of their mandates and operational responsibilities without administrative impediments.”
(Article lll, para. 2.) It further creates a duty to provide information on the missing to the ICRC: “The Parties
shall provide information through the tracing mechanisms of the ICRC on all persons unaccounted for. The
Parties shall also cooperate fully with the ICRC in its efforts to determine the identities, whereabouts and
fate of the unaccounted for” (Article V)

“The Guiding Principles/Model Law on the Missing” developed by the ICRC includes a draft provision
directing that “The [authority] and other concerned State authorities shall cooperate with the International
Committee of the Red Cross and the National Red Cross/Red Crescent society, in accordance with their
mandates, with a view to tracing the missing persons and protecting the rights of their families%

IDPs and others subject to registration for tracing purposes must be informed about the objectives of these
processes and kept updated on their progress. Information used for tracing purposes should allow separated
family members to be identified without revealing their location and should be treated in accordance with
data protection safeguards.*

Ideally, families should be reconstituted as they existed prior to displacement, subject to all the family
members’ agreement and considerations of the best interest of any children.?® In situations where separated
families locate each other but where it is not feasible to reunify them, it is crucial that they be able to remain

201 “Guiding Principles/Model Law on the Missing,” Article 14.

202 See Global Protection Cluster Working Group, Handbook for the Protection of Internally Displaced Persons (Provisional
Release, 2007), Action Sheet 9, Section 5.4.

203 “Guiding Principles/Model Law on the Missing,” Article 17(4).
204 See, for example, ICRC, “Guiding Principles/Model Law on the Missing,” Article 18.
205 UNHCR, “International Protection,” Note on Family Reunification (EC/SCP/17) (1979).
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in contact. The ICRC can offer expertise with the setting up of family news networks to compensate for
disrupted communications networks often encountered in displacement settings.

CASE STUDY

Case study: Promoting tracing and reunification activities during resettlement and return

Angola’s Standard Operational Procedures for the Enforcement of Norms on the Resettlement of Displaced
Populations provides for an Ad Hoc Group for Technical and Administrative Support to monitor resettlement
and return. Among the indicators to be considered are family tracing activities, birth databases, and activities
to support family reunification. This group is required to submit monthly reports to a provincial commission
which in turn reports to a national body.?%

Pending reunification, how can unaccompanied IDPs be protected?

In addition to establishing institutional responsibility for tracing, IDP laws and policies should reduce the
vulnerability of separated family members pending reunification. Separated and unaccompanied children
in particular are entitled to special protection and assistance. The Inter-Agency Guiding Principles on
Unaccompanied and Separated Children provide useful guidance on appropriate care arrangements for
children pending reunification or other durable solutions.?”” The “best interests of the child” principle®®
must serve as the standard governing all actions and decisions affecting children, whether undertaken by
government agencies, courts or NGOs.?”” Wherever possible, separated children should be placed with
extended family or members of their original community; placement in foster homes or institutions should
occur only when no better options exist. Unaccompanied children should also be provided with access to
education as quickly as possible in order to provide structured activities and reduce their exposure abduction,
trafficking, recruitment or exploitation (see Chapter 15).'°

Where children remain unaccompanied for a protracted period or after durable solutions become a
possibility, efforts to reunify them, if possible, with their parents should continue. In the meantime, some
form of transitional care is preferable to formal adoption, as the latter is generally irrevocable and would
preclude reunification with any family members who could subsequently be traced. Forms of interim care
include community-based care based on existing social structures familiar to displaced children, foster care
with households outside their family, or, less desirably, institutional care.?!* All interim care arrangements
should be subject to monitoring to ensure that separated and unaccompanied children are not neglected,

206 Standard Operational Procedures for the Enforcement of Norms on the Resettlement of Displaced Populations, Article 20.
207 “Inter-Agency Guiding Principles on Unaccompanied and Separated Children,” Section 3(d).

208 CRC, Article 3.

209 See generally UNHCR, “UNHCR Guidelines on Determining the Best Interests of the Child” (2008).

210 For detailed discussion on protection of IDPs from trafficking, see “Handbook for the Protection of Internally Displaced
Persons,” action sheet 7.

211 For a detailed discussion of measures and criteria for providing interim care and durable arrangements to separated and
unaccompanied children, see chapters 4 and 5, respectively, of “Inter-Agency Guiding Principles on Unaccompanied and
Separated Children.”
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abused, exploited or otherwise subjected to violations of their rights. The principles of the best interest of
the child and family unity should be the explicit basis for providing care to unaccompanied and separated

children.

Unaccompanied women and girls, as well as female heads of household, may experience certain risks due to
discrimination in access to humanitarian assistance, shelter, public services or documentation. Women heads
of households who have lost their husband/father may find that they are denied access to family property
or financial assets, further jeopardizing their ability to care for and preserve their family. Laws and practices
must guarantee the full equality of women, including fully recognition of their rights and responsibilities
as heads of households and parents, and particularly with regard to custody of minor children and access
to family assets. Domestic law should further provide a mechanism whereby a representative of a missing
family member may be appointed to protect his or her legal interests. Upon proof that relatives of the
missing person were dependant upon that person, such a representative would also be able to authorize use
of the assets to support the remaining family.

Women should be entitled to receive assistance and documentation in their own names, should have
equal access to economic inputs including property and credit, and should be included in educational and
vocational training programs (see Chapter 13). In some cases, the realization of these rights may require
review and amendment of existing legislation, as well as steps to address the effect of customary rules and
practices.

Unaccompanied and separated IDPs with particular needs and vulnerabilities should be identified and
consulted for the purposes of ensuring that they receive appropriate protection and assistance. Such groups
include pregnant women, the elderly, single-headed households, and people with disabilities.

CASE STUDY

Case study: Efforts to reunify separated IDP children with their families

Angola’s Standard Operational Procedures for the Enforcement of Norms on the Resettlement of Displaced
Populations requires the provincial entity responsible for social assistance and reintegration “to identify
children separated from their families?'? The entity must also create a database with photographs of
separated children and share information with other provinces in order to facilitate family reunification.?!?

How can IDPs receive information on the fate of missing family members?

Efforts by the competent authorities and humanitarian actors to trace the location of separated relatives for
the purposes of family reunification may also serve in some cases to establish and provide information on
the circumstances under which such relatives died. However, in situations such as armed conflict or natural
disaster where many missing relatives of IDPs may be presumed to have died, more systematic steps should

212 Article 11(c).
213 Article 11(d), 11(f).
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be taken in order to investigate the precise circumstances of the deaths of those deceased with a view to
returning their remains and personal effects, wherever possible, to their families.

Competent authorities should use all resources at their disposal to find such information, and should also
cooperate with humanitarian actors with recognized mandates and expertise in the areas of tracing and
reunification. One common mechanism used by states to meet these obligations is the creation of special
Commissions or National Information Bureaus on Missing Persons with the mandate and resources to carry
out or coordinate investigation and tracing efforts.?’* The duty on the competent authorities to investigate
missing relatives remains as long as there is any uncertainty about their fate.

How should the remains of the dead be handled?

The treatment and disposal of mortal remains, including the collection and disposal of corpses, is typically
regulated in non-IDP specific legislation, such as laws on public health and safety. Meanwhile, criminal
codes should protect both corpses and gravesites from mutilation and despoliation. The ICRC’s Guiding
Principles/Model Law on the Missing offers provisions addressing the obligation to properly search for and
recover the dead, the treatment of mortal remains, and proper procedures for burial and exhumation.?®

214 Examples include the Croatian Government Commission for Detained and Missing Persons and the State Commission of
the Republic of Azerbaijan on Prisoners of War, Hostages and Missing Persons.

215 “Guiding Principles/Model Law on the Missing,” Articles 19, 21, 22.
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Chapter 7
Food

A. INTRODUCTION

Purpose: Principle 18(2)(a) of the Guiding Principles is meant to ensure that IDPs have access at all times
to adequate food or the means for its procurement, in particular through the direct provision of essential food
aid when necessary. The right to adequate food applies throughout displacement, although food security
should be secured over the medium term through a transition from direct provision of food or means for its
procurement to provision of assistance to IDPs in achieving or resuming self-reliance (see chapter 13). The
tulfillment of the right to adequate food also is a key precondition for achieving durable solutions.

1. All internally displaced persons have the right to an adequate standard of living.
2. Atthe minimum, regardless of the circumstances, and without discrimination, competent authorities
shall provide internally displaced persons with and ensure safe access to:

(a) Essential food...;
3. Special efforts should be made to ensure the full participation of women in the planning and
distribution of these basic supplies.

Other relevant principles: 3, 22 1)(b), and 25.

Legal foundations:*'® Food is necessary for survival; its provision, therefore, is an essential precondition for
the exercise of virtually all oth